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Abstract

Risk assessment reports about individuals convicted of sexual and/or violent offenses
are an issue of increasing public and socio-political concern, and their (methodological)
quality is regularly and intensively discussed also in research literature. Since the publication
of methodological minimum requirements for risk assessment reports of an interdisciplinary
working group in 2006 in Germany and updated recommendations in 2019, there is little
empirical evidence on whether and how these standards are put into clinical and judicial
practice. In an iterative research project of six independent empirical studies, a systematic
retrospective analysis of more than 1.000 risk and criminal responsibility assessment reports
from the penitentiary in Freiburg, the Forensic Psychiatry of the Charité in Berlin, and the
Department of Forensic Psychiatry of the University Hospital Munich from 1999 to 2015 was
conducted. Based on this, judicial verdicts, and officially registered re-offenses according to
the Federal Central Register (June 2016) were examined and related to the degree of
application of the above-mentioned minimum requirements, different methodological
approaches to criminal risk assessment, and the use of psychometric tests and structured
criminal risk assessment instruments (in both risk and criminal responsibility reports).
Summarising, the results showed an increasing implementation of minimum requirements and
standardization of clinical and judicial criminal risk assessment practice, providing further
support for the use of structured and standardized risk assessment procedures compared to
unstructured approaches. On the one hand, the results indicate a (partial) positive effect, on
the other hand, more efforts are needed regarding further quality assurance of both criminal
risk and responsibility assessments. The results are discussed from different perspectives, and
implications for practice are given.

Keywords: criminal risk assessment, criminal responsibility assessment,

methodological minimum requirements, recidivism, expert reports
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Zusammenfassung

Kriminalprognostische Gutachten Uber Gewalt- und Sexualstraftater stehen
zunehmend im oOffentlichen und gesellschaftspolitischen Fokus und sehen sich auch in der
Forschungsliteratur einer intensiveren Diskussion hinsichtlich ihrer Qualitat ausgesetzt. Seit
der Veroffentlichung von Mindestanforderungen flir Prognosegutachten einer
interdisziplindren Arbeitsgruppe im Jahr 2006 und deren Fortschreibung als Empfehlungen im
Jahr 2019 liegen bislang nur wenige empirische Belege darlber vor, ob und in welcher Form
diese auch in der gutachterlichen und richterlichen Praxis umgesetzt werden. Im Rahmen
eines iterativen Forschungsprojekts sechs empirischer Einzelstudien wurden iber 1.000
Prognose- und Schuldfahigkeitsgutachten aus der Justizvollzugsanstalt Freiburg, der Charité —
Universitatsmedizin Berlin und der Abteilung fiir Forensischen Psychiatrie der Klinik und
Poliklinik fir Psychiatrie und Psychotherapie der Ludwig-Maximilians-Universitdt Minchen
von 1999-2015 systematisch analysiert. Darauf aufbauend wurden Auskinfte Uber die
gerichtlichen Verfahrensausgange sowie die offiziellen Rickfalldaten der Probanden laut
Bundeszentralregisterauszug (Stand Juni 2016) ausgewertet und in Kontext mit der
Einhaltung der formulierten Mindestanforderungen, unterschiedlicher Ansétze der
Prognosemethodik und dem Einsatz psychologischer Testverfahren bzw. Risikoinstrumente
(in Prognose- und Schuldfahigkeitsgutachten) gesetzt. Es zeigte sich zusammenfassend eine
zunehmende Umsetzung der Mindestanforderungen sowie Standardisierung in der
gutachterlichen und richterlichen (kriminalprognostischen) Praxis, wobei eine signifikant
hohere Vorhersageleistung durch standardisierte, strukturierte Prognoseansétze gegenuber
unstrukturierter Urteilsbildung empirisch belegt werden konnte. Die Ergebnisse sprechen
einerseits fur einen (Teil-)Erfolg, andererseits verdeutlichen sie weiteren Handlungsbedarf im
Hinblick auf die Qualitatssicherung bei der Erstellung von Schuldféhigkeits- und
Prognosegutachten. Die Ergebnisse werden aus verschiedenen Perspektiven diskutiert und es

werden Implikationen fur die Praxis gegeben.
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GENERAL INTRODUCTION 1

1. General Introduction!

Criminal risk assessments of individuals already convicted or charged of offenses are
highly relevant and one of the most important tasks of legal decision-makers in German
criminal law. Prognostic decisions entail far-reaching freedom-related consequences for
individuals (Rettenberger, 2018; 2019), as they significantly influence the (duration of)
imprisonment or accommaodation in a psychiatric forensic hospital (Miller & Nedopil, 2017;
Pruter-Schwarte et al., 2019; Verrel 1995; 2015).

In the case of legal decisions of considerable consequence, experts from
psychoscientific professions are regularly consulted (Boetticher et al., 2019) in order to ensure
a scientifically sound basis for the legal decisions (Dahle, 2010). Risk assessments, in
addition to assisting with potential granting of privileges or release measures for individuals
convicted of offenses, also serve as a basis for assessing the prerequisites of a custodial
measure in the context of criminal responsibility assessments. Criminal risk assessments thus
represent an essential component of the areas of responsibility of persons working in
penitentiaries or forensic psychiatry’s or of external expert witnesses (Basdekis-Jozsa, et al.,

2013; Dahle, 2005; Gretenkord, 2013). Prognostic decisions are also an important component

! Parts of the Introduction are published in Wertz, M., Kury, H. & Rettenberger, M. (2018). Umsetzung von
Mindestanforderungen fir Prognosegutachten in der Praxis — Eine empirische Validierung unter Beriicksichtigung
der Ruckfallquoten [The application of methodological minimum requirements for risk assessment reports in
clinical practice - An empirical validation using officially registered reoffenses]. Forensische Psychiatrie,
Psychologie, Kriminologie, 12(1), 51 — 60; Wertz, M., Schiltz, K., Imhoff, R.& Rettenberger, M. (2020). Der
Einfluss des richterlichen Auftrags auf die Qualitdt der Arbeit von Sachverstdndigen im Rahmen der
Prognosebegutachtung [The influence of the judicial order on the quality of the work of expert witnesses in the
context of risk assessment]. Recht & Psychiatrie, 38(4), 193 — 200; Wertz, M., Hausam, J., Konrad, N., Schiltz,
K., Imhoff, R.& Rettenberger, M. (2021). Qualitdt von Schuldfahigkeitsgutachten — Mindestanforderungen,
unterbringungsrelevante Gefahrlichkeitsprognose und Berlicksichtigung im richterlichen Urteil [Quality of
criminal responsibility reports — Minimum requirements, risk assessment, and consideration in court decisions].
Recht & Psychiatrie, 39(4), 202 — 211; Wertz, M., Hank, L., Hausam, J., Konrad, N., Schiltz, K. Imhoff, R. &
Rettenberger, M. (2022). The use and reporting practice of psychological tests in German risk and criminal
responsibility — expert reports.  Psychology, Crime & Law. Advance online publication.
https://doi.org/10.1080/1068316X.2022.2063286; Wertz, M., & Rettenberger, M. (2021). Die Verwendung
standardisierter Prognoseinstrumente in der Begutachtungspraxis: Empirische Erkenntnisse zur Haufigkeit und
Risikokommunikation in Abhéngigkeit gutachten- und probandenbezogener Merkmale [The use of standardized
risk assessment instruments in the practice of risk assessment: Empirical findings on frequency and risk
communication as a function of assessment- and subject-related characteristics.]. Forensische Psychiatrie und
Psychotherapie, 28(3), 241-261, and in Wertz, M., Schobel, S., Schiltz, K. & Rettenberger, M. (in press). A
comparison of the predictive accuracy of structured and unstructured risk assessment methods for the prediction
of recidivism in individuals convicted of sexual and violent offense. Psychological Assessment.
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of planning and implementing the most effective risk management measures possible
(Rettenberger, 2019), the naming and discussion of which are explicitly called for in current
recommendations for risk assessment reports (Boetticher et al., 2019). In addition to general
remarks on risk assessment and possible treatment options, the formulated requirements also
address whether and how a persisting criminal risk can be controlled or reduced by
appropriate risk management measures.

To date, research literature of the last few decades points to a relatively heterogeneous
quality of expert witness reports (Nowara, 1995a, 1995b; Suhling, 2003; Dahle et al., 2009,
2012; Haarig et al., 2012; Kunzl & Pféfflin, 2011). Since the publication of methodological
minimum requirements for risk assessment reports in 2006 in Germany and updated
recommendations in 2019, there is little empirical evidence on whether and how these
standards are put into clinical and judicial practice. It also remains unclear, how frequently
psychometric tests and actuarial and clinical-structured prognostic instruments are used in real
criminal assessment practice in Germany. Given the frequently reported superiority of
structured risk assessment approaches compared to unstructured and intuitively made
judgments, various aspects of standardization in this field of assessment research and practice
are still discussed controversially.

Therefore, the aim of this thesis was an extensive examination of the quality of
criminal risk assessment reports about individuals convicted or charged of sexual and/or
violent offenses in German practice, focusing especially on the importance of published
minimum requirements and different methodological approaches for criminal risk assessment.
For this purpose, a systematic retrospective analysis of more than 1.000 risk and criminal
responsibility assessment reports from the penitentiary in Freiburg, the Forensic Psychiatry of
the Charité in Berlin, and the Department of Forensic Psychiatry of the University Hospital
Munich from 1999 to 2015 was conducted. Based on this, judicial verdicts, and officially

registered re-offenses according to the Federal Central Register (June 2016) were examined
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and related to the degree of application of the above-mentioned minimum requirements by
witness experts (see Chapter 2) and judicial orders (see Chapter 3), the use of psychometric
tests (see Chapter 5) and structured criminal risk assessment instruments (see Chapter 6), as
well as different methodological approaches to criminal risk assessment (see Chapter 7). As
an excursus, the implementation of criminal risk assessments in and quality of criminal
responsibility reports were additionally examined (see Chapter 4).

Before the six independent empirical studies are described in more detail, an overview
will be given of the research literature regarding quality, the different methodological
approaches, and efforts regarding further quality assurance and standardization of criminal
risk and responsibility assessments. In addition, the legal framework of expert witnesses in the
German Penal Law will be initially described for a more comprehensive background
understanding.

1.1 Legal Background of Expert Witnesses in the German Penal Law

In Germany, the majority of criminal assessment reports focus on the responsibility
and recidivism risk of individuals charged or convicted of violent and/or sexual offenses
(Dunn et al., 2014). Criminal responsibility assessment reports are required to assess whether
there is a clinical diagnosis which abolishes or diminishes the insight of the alleged person
regarding the wrongfulness of the criminal act or the capability to act through a lack of
insight, and if the offender poses a risk of future offences (due to his or her assumed mental
disorder). The German legal system has three categories of responsibility in mentally
disordered offenders: responsible, diminished responsible, and not responsible (articles 20 and
21 of the German Penal Code). The forensic assessment requires a two-step evaluation: first,
the alleged person must have a legally defined disorder at the time of the offense. These
respective legal terms are: Severe Mental Disease, Severe Disturbances of Consciousness,
Mental Retardation, and Other Severe Disturbances of the Mind (translations as close as

possible to the legal code terminology; for an empirical evaluation of the stigmatizing nature



GENERAL INTRODUCTION 4

of these terms see Rdsch et al., 2021). Mental Diseases in the sense of the law are, for
example, organic or genetic disorders, diseases of the brain, severe acute intoxications, and
major mental disorders. The term Severe Disturbances of Consciousness means short but
exceptionally severe mental disturbances in individuals, who are otherwise mentally sane (i.e.,
severely affective exceptional situations). The term refers to the evaluation of criminal
responsibility regarding so-called affect crimes due to consciousness disturbances. Mental
retardation is understood as a severe deficit of intelligence, which restricts substantially the
ability to understand and act due to legal standards. All other mental disorders, like
personality disorders, sexual deviations, and other chronic or longer lasting reactive disorders
are classified with the term Other Severe Disturbances of the Mind.

If the defendant suffered from one of these disorders, the expert witness must assess
the functional consequences of the disorder at the moment of the criminal act. The alleged
person, who was unable to understand the unlawfulness of the criminal act or lacked the
ability to control his actions because of one of the four disorders mentioned in article 20, is
usually considered not responsible. When his or her ability to control his or her actions was
severely diminished, the responsibility is regarded as diminished (article 21 of the penal
code). Finally, psychologists and psychiatrists will also be asked about the dangerousness of a
defendant. Defendants who are not responsible and who are at the same time considered to be
dangerous are sentenced to mandatory treatment in a forensic mental hospital. Those who are
diminished responsible are sentenced to both hospital treatment and prison, and the time spent
in prison will be deducted from the period of the prison sentence. Individuals suffering from
addiction disorders are sentenced by article 64 of the German penal code and individuals
suffering from any other diagnoses by article 63 of the German penal code.

Furthermore, Germany also has provisions for preventive detention of persons
regarded as dangerous serial offenders (article 66 of the German penal code). Risk

assessments from mental health professionals will be required not only at the time of
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sentencing but several times thereafter, because detaining and releasing mentally ill or
chronically dangerous offenders from hospitals or prisons depend strongly on the results of
their risk assessment reports. The mental health professionals do not make decisions about
detaining or releasing a person but give their advice to the courts, which then have to base
their decisions upon their legal understanding and the empirical evidence of the individual
case (Dunn et al., 2014).

Not just regularly but in the majority of cases in Germany, psychiatric hospital
institutions and penitentiaries are asked to conduct such assessment reports. University
hospital institutions provide external forensic assessment reports for a diverse number of
different courts or public prosecutors as well as education and training of forensic students,
psychologists, psychiatrists, and other clinicians working in the forensic field. Penitentiaries
are run by federal states and pursue the primary goals of imprisonment and rehabilitation of
prisoners. At penitentiaries, assessment reports are not done by the institution itself, but are
instead mostly obtained by external, residential psychiatric or psychological experts, who are
in most cases not affiliated to a specific academic or scientific institution. Overall, the
institutions represent common general forensic-clinical practice in Germany.

1.2 Quality of Criminal Expert Witness Reports

1.2.1 Quality of Risk Assessment Reports

Criminal risk assessment reports about individuals convicted of sexual and/or violence
offenses are an increasing issue of public concern (Kury & Obergfell-Fuchs, 2012). In this
context, research literature of the last few decades points to a relatively heterogeneous quality
of expert witness reports in terms of e.g. insufficient anamnesis, lacking psychometric testing,
or inadequate documentation of results (Nowara, 1995a, 1995b; Suhling, 2003; Dahle et al.,
2009, 2012; Haarig et al., 2012; Kunzl & Pf&fflin, 2011), which are therefore all addressed in
the published minimum requirements for risk assessment reports (see Chapter 1.2.1.1).

Numerous references also identify the lack of criteria orientated criminal risk assessment
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procedures in expert reports, calling attention to the remaining prevalence and limited
accuracy of unstructured, intuitive clinical judgments based only on subjective experience of
the expert, not representing scientifically sound expertise. Assessment reports should though
not be conducted intuitively on a basis of subjective evaluation criteria but should always
follow strictly scientific, transparent, and evidence-based standards.

1.2.1.1 Publication of Minimum Requirements for Risk Assessment Reports

In 2006, specific methodological minimum requirements for risk assessment reports
were published (Boetticher et al., 2006), linking empirical scientific evidence to expert
practice. These requirements present a scientifically based method and procedure to a
standardised individual risk assessment on a basis of empirical knowledge about risk and
protective factors for recidivism. Risk assessment reports therefore must record the specifics
of the individual biography, the development of delinquency, as well as issues of mental
disorders, and background of former crimes. Finally, these data must be included and
summarized in an individual theory of delinquency based on a scientific background
(Boetticher et al., 2006; 2019).

Empirical evidence to date of how these minimum requirements are put into practice
and whether the publication of such minimum requirements has led to greater compliance
with these requirements is not yet available. It also seems still unclear, whether the degree of
application of these minimum requirements is related to hit rates of prognostic decisions.

In the relevant legal texts on the judicial system, various and sometimes vague
formulations of expert’s assignments regarding criminal risk assessment can be found (Dahle,
2010; Boetticher et al. 2019). However, in order to be able to meet the expectations and needs
of the recipients, judicial orders are required to explicitly formulate the expert’s assignment in
order to clarify which questions should and should not be addressed within risk assessment
reports. Simplified, it can be concluded that "the more detailed the formulated assignment, the

better the assessment report” (Bohm, 2018, p. 134). In order to ensure more consistent
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answers to fundamental prognostic questions by experts despite these different legal
requirements and matters of prognostic questions, further specific methodological
recommendations for risk assessment reports were published (Boetticher et al., 2019). Besides
updating the methodological minimum requirements (Boetticher et al., 2006), concrete
fundamental questions to which "even the judicial order should at least be oriented ™ (p. 555)
were formulated from a legal perspective: What is the probability of re-offenses (1)? What
will be the nature, frequency, and severity of these crimes (2)? What possible risk-reducing
interventions can be taken (3)? What are possible risk-increasing circumstances (4)? The
judicial order should "precisely describe the assessments matter and clarify which questions
are actually to be answered by the expert; the mere reproduction of the legal text is regularly
not sufficient for this purpose” (Boetticher et al., 2006, p. 539). Also, there is no empirical
evidence as to which extent these requirements are implemented by judicial orders, nor if or
how expert statements answer these fundamental questions in their criminal risk assessments.
Furthermore, there is no evidence of the influence of judicial orders on the quality of risk
assessment reports. As the recommendations for risk assessment reports reports are also
intended to contribute to a dialogue capability between orderers and experts (Nedopil, 2005;
Pfister, 2019), it seems relevant to examine to what extent explicit formulations of judicial
orders influence the quality of risk assessment reports practice.
1.2.1.2 Superiority of Standardized Criminal Risk Assessment Approaches

Despite the orientation by the publication of minimum requirements, criminal risk
assessment reports remain a professional, methodological, and clinical challenge for experts
(Rettenberger & Eher, 2016). They show an increasing complexity of differentiated questions,
which require the analysis of different data and diagnostic findings and their methodologically
sound integration based on valid assessment models (Dahle & Lehmann, 2018). The scientific
literature discusses different approaches for criminal risk assessment, which may be basically

divided into subjective clinical (or unstructured, intuitive, unguided, or impressionistic),
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actuarial (also including statistical, mechanical, or algorithmic) as well as structured
professional or clinical-idiographic predictions (e.g., Grove et al., 2010; Meehl, 1954;
Nicholls et al., 2013), each with advantages and limitations (Rettenberger, 2018). Subjective
clinical judgments are defined as assessments based solely on clinical experience and
judgment of assessors using informal and subjective methods, which are predominantly
justified by their training, expertise, and professional designations (Grove et al., 2010; Hanson
& Morton-Bourgon, 2009; Skeem & Monahan, 2011). This approach is referred to as
“unstructured” because of its lack of explicit rules for assessors, which increases its
vulnerability to biases and as a consequence its limited reliability and validity (Bengtson &
Langstrom, 2007; Nicholls et al., 2013). Contrarily, highly structured actuarial risk
assessment instruments (ARAIS) contain a predetermined list of empirically derived static
and/or dynamic risk factors correlating with recidivism and a statistical or algorithmic model
to combine the risk factor scores into a total score (Grove et al., 2010; Nicholls et al., 2013),
in order to infer empirically determined probability values from those (Dahle, 2005; Hanson,
2009). Checklists or criteria catalogues that serve to clinically structure risk and protective
factors can be summarized under the methodological approach of structured clinical
assessment instruments (so-called Structured Professional Judgement [SPJ]; von Franque,
2013). The approaches serve as professional guidelines integrating also the risk-related
information derived from a predetermined list of risk (and sometimes protective) factors. In
contrast to actuarial instruments, the item values are not added up to an overall value but are
used in the sense of a clinical explanatory model, on which basis the individual risk of
recidivism is to be structurally assessed. The application of SPJ guidelines is based on an
idiographic interpretation of the relevance of each factor and implies a clinical (rather than an
algorithmic or statistical) processing of the risk-related data (Nicholls et al., 2013). In a
nutshell, a decision based on ARAIs is usually made mechanically according to a fixed

algorithm, while in SPJ instruments the final decision is made by a structured assessment
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based on personal expertise and the theoretical and empirical knowledge of a professionally
educated assessor (Lodewijks et al., 2008). In terms of generations (Andrews et al., 2006;
Taxman, 2017), unstructured clinical judgment [UCJ] is considered as the first generation of
risk assessment, followed by the second (consisting of static risk factors) and third
generations (containing dynamic risk factors) of ARAIs and the SPJ approaches (fourth
generation). The combination of actuarial and SPJ instruments with a clinical individual case-
based assessment method is often referred to as a - comparatively complex — clinical-
idiographic approach (for a detailed discussion, cf. Rettenberger, 2019). It combines actuarial
knowledge and structured professional judgments with theoretically sound explanations of the
individual behaviours including clinical (e.g., neuropsychological or psychopathological)
aspects of the examinee by strictly following scientific standards (Craig & Rettenberger,
2018; Craig et al., 2020).

While the 2nd and 3rd generation actuarial approaches imply a standardized and more
empirically orientated approach based on group statistically derived findings, the degree of
individual case-based orientation required by legislation (Boetticher et al., 2019; Krdber et al.,
2019) increases with the use of SPJ instruments as well as clinical-idiographic approaches.
However, standardized risk assessment instruments always provide empirically based
probability statements which are an essential aid to decision-making in the required individual
case-based assessment. A thorough and systematic risk assessment by statistical-actuarial
approaches, with reference to group-statistical average correlations, forms a sound basis on
which individual case-related hypotheses regarding possible risk areas can be derived, taking
into account the broadest possible empirical knowledge (Dahle, 2010). The use of appropriate
instruments serves to reliably determine baseline risk, identify care and treatment goals, and
transparently present the course of treatment. Taken together, the use of scientifically sound
risk assessment instruments can therefore be considered an integral part of criminal risk

assessments as well as for the planning and implementation of the most effective risk
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management measures possible and as state of the art in current risk assessment practice
(Dahle, 2010; Rettenberger, 2019). The standardized instruments allow an assignment of
relevant subgroups of offenders, on the basis of which valid statements about expected
recidivism rates in terms of relative and absolute risk can be derived (Eher et al., 2019).
However, it does not seem possible to formulate generally applicable guidelines or
recommendations for the use of specific risk assessment instruments, as this must always be
oriented to the context and the specific question posed (Krober et al., 2019; Rettenberger,
2019).

When it comes to research regarding the comparison between these different
assessment approaches, several studies have underlined the superiority of structured methods
(second, third, and fourth generation) and the limited accuracy of UCJ (first generation) not
only for criminal risk assessment settings, but for a diverse range of different aspects of
human behaviors (e.g., Agisdattir et al., 2006; Bengtson & Langstrom, 2007; Hanson &
Morton-Bourgon, 2009). Those findings have been repeatedly and unambiguously confirmed.
A number of previously published studies consistently highlighted that unstructured
assessments were significantly more susceptible to biases (e.g., Grove et al., 2000; Johansen,
2006; Turgut et al., 2006) along with statistically based and standardized risk assessment
instruments showing a significantly higher predictive validity compared to judgments based
on clinical intuition or experience (e.g., Rettenberger, 2018; 2019; Viljoen et al., 2021).
Intuitive and experience-based risk assessment reports often do not show a predictive validity
above chance, independent of data quality and professional experience of experts (Grove &
Meehl, 1996; Grove et al., 2000; Hanson & Morton-Bourgon, 2009, Quinsey et al., 2006), and
can thus be regarded as partly responsible for the heterogeneous quality in risk assessment
reports (Rettenberger & Eher, 2016; Wertz et al., 2018). Particularly for the prediction of
sexual or violent recidivism, the structured method is considered as clearly superior compared

to unstructured approaches (e.g., Bonta et al., 1998; Heilbrun et al., 2010; Jackson et al.,
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2004). Therefore, in the last decades a multitude of ARAIs and SPJ tools for assessing the
recidivism risk of different populations and for different settings and outcomes have been
developed (e.g., Guy, 2008; Singh et al., 2014; Viljoen et al, 2021) and examined for their
psychometric criteria (Rettenberger, 2019). This has contributed decisively to an increasing
improvement in the predictive accuracy of risk assessments (Gretenkord, 2013; Rettenberger
& Eher, 2012). However, when direct comparisons between ARAIs and SPJ instruments have
been carried out no clear and consistent superiority for either has been identified (e.g.,
Campbell et al., 2009; Douglas et al., 2005; Hanson et al., 2007).

Given this frequently reported superiority of structured risk assessment approaches compared
to unstructured and intuitively made judgments and its consequent widespread use in forensic
institutions and in expert witness reports (e.g., Etzler & Rettenberger, 2019; Gregoério Hertz et
al., 2019; Singh et al., 2014), it seems to be surprising at first glance that various aspects in
this field of assessment research and practice are still discussed controversially. In this sense,
several studies and reviews pointed out the methodological limitations of the existing research
(e.g., Dressel & Farid, 2018; Litwack, 2001; Mossman, 1994) and indicated that the accuracy
of unstructured assessments might not be as limited as stated (e.g., de VVogel et al., 2004; Lin
et al., 2020; Melton et al., 2018). For example, a recent umbrella review of systematic reviews
comparing structured and unstructured risk assessment methods reported that “although
research is generally consistent in reporting that risk assessment tools are superior to UCJ,
studies used to support this statement showed serious problems in terms of risk for bias and
lack of direct comparison” (Viljoen et al., 2021, p. 92). The authors showed, for example, that
almost the entire state of research was conducted decades ago and nearly two thirds of the
primary studies included in most reviews were published in the 1980s or earlier. Furthermore,
only a few studies compared directly structured and unstructured assessment approaches and
did not examine whether the predictive validity differed significantly but based their

conclusions on a visual inspection of the results. Several studies did not focus particularly on



GENERAL INTRODUCTION 12

risk assessment instruments and did not provide direct head-to-head comparisons between
ARAIs or SPJ tools and UCJs. Given these research desiderata, further empirical studies
which directly compare unstructured with structured risk assessment methods are highly
recommended (Viljoen et al., 2021).

1.2.1.3 Degree of Standardization in Criminal Risk Assessments in Professional Practice

On the basis of the ongoing debate on limited accuracy of unstructured clinical
judgments and in spite of a variety of scientifically based methods of criminal risk assessment
(Rettenberger & von Franque, 2013), the intuitive and experience-based approach seems to
remain prevalent (Haubner-Mclean et al., 2014). It therefore remains unclear, to what extent
of standardization criminal risk assessments are actually conducted in present professional
practice. Despite numerous research papers on the reliability and (predictive) validity of
standardized criminal risk assessments, comparatively few studies can be found that dealt
with the actual use of actuarial and clinical-structured risk assessment instruments or
psychometric tests in real practice. There is also relatively little evidence yet about how
standardised criminal risk is finally communicated in risk assessment reports to decision
makers (de Vogel et al., 2020).

While at least some studies are available for the international, primarily Anglo-
American area (e.g., Archer et al., 2006; Singh et al., 2014; Viljoen et al., 2010), only a few
empirical studies have so far been conducted for the German-speaking area on the form in
which criminal risk assessments are made in professional practice. There is particularly little
evidence about the risk assessment practice, especially of external experts. A survey study on
criminal risk assessment practice in Germany (Rettenberger at al., 2017) showed that,
according to their own statements, psychological and psychiatric experts use standardized risk
assessment instruments in the majority of cases. Standardized risk assessment instruments
were used in over 50% of all assessments, and in the period of the twelve months prior to the

survey, practitioners reported using a risk assessment instrument in 65% of cases. The group
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of psychological experts used risk assessment instruments significantly more often than their
psychiatric colleagues. The most frequently cited instruments were the Psychopathy
Checklist-Revised (PCL-R; Hare, 2003), the Historical Clinical Risk Management-20 (HCR-
20; Maller-Isberner, et al., 1998), the Forensic Operationalized Therapy Risk Evaluation
System (FOTRES; Rossegger et al., 2011), and the Violence Risk Appraisal Guide (VRAG;
Quinsey et al., 2006). According to the survey, the use of actuarial and clinical-structured
instruments in this context not only served to assess future anticipated offending but was also
used for treatment planning and to review the course of treatment. A survey of department
heads and specialized services on intramural psychodiagnostic practice in social therapy
facilities of penitentiaries (Etzler & Rettenberger, 2019) revealed that initial diagnostics were
more standardized than ongoing and final diagnostic examinations. A total of 23 different risk
assessment instruments were mentioned, in descending order of frequency of use: the HCR-
20, the PCL-R, the Level of Service Inventory-Revised (LSI-R; Dahle et al., 2012), the Sexual
Violence Risk-20 (SVR-20; Muller-Ibserner et al., 2000), the VRAG, the Static-99 (Harris et
al., 2003), the Sex Offender Risk Appraisal Guide (SORAG; Quinsey et al., 2006), the so-
called Dittmann List (Dittmann, 2000), and the Stable-2007 (Matthes & Rettenberger, 2008).
These survey results also suggested that criminal risk assessment practice in social therapy
settings is relatively heterogeneous. In another survey study on criminal risk assessment
practice in outpatient aftercare for individuals convicted or charged of sexual offenses in
Germany (Gregorio Hertz et al., 2019), more than three-quarters of participating institutions
reported using criminal risk assessment instruments. The most frequently cited instruments
were the Static-99, the Stable-2007, the PCL-R, the LSI-R, the HCR-20, the VRAG, the
Dittmann List, and the Structured Assessment of Protective Factors for Violence Risk
(SAPROF; de Vogel et al., 2011; Yoon et al., 2013), again showing the heterogeneity of the

use of standardized risk assessment instruments.
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Furthermore, the standardised presentation and communication of risk is essential for
effective risk management and should ideally be transparent, comprehensible and
unambiguous (Boetticher et al., 2019). Basically, a distinction can be made between a
nominal and quantitative risk communication. Nominal risk communication involves a

dichotomous or categorical weighting of risk, for example in the form of "low," "moderate,"”
or "high" risk, which, however, may not be subject to any clear assignment to recidivism
probabilities and thus to a significant extent to intuitive subjective evaluation criteria. In
numerical communication, probability or frequency information is expressed in the form of
category-specific absolute recidivism rates for defined periods of time, usually requiring a
reference value (e.g., in the form of recidivism base rates) for a content classification of the
quantitative information (de Vogel et al., 2020; Eher et al., 2019; Gretenkord, 2013; Nedopil,
2005). The "5-Category Model for Sexual Offenders" provides a merging of relative and
absolute risk based on transparent, comprehensible, combined nominal and guantitative risk
communication orientated to the recidivism baseline rate (Eher et al., 2019), which was
initially developed for the Static-99, but in the future will pe provided for other instruments.
Other authors/researchers also highlight the benefits of a combined, integrative risk
communication consisting of categories and probability scores (e.g., de Vogel et al., 2020).
According to the current recommendations for risk assessment reports (Boetticher et al.,
2019), the risk of recidivism posed by an assessed person must also be sufficiently specified:
"(...) in particular, the probability of recidivism and nature of offense must be substantiated"
(p. 559). Different international studies (Heilbrun et al., 2016; Singh et al., 2014) suggested a
clear preference of forensic experts for a categorical risk communication over a dichotomous
or probabilistic form of communication. A survey study of risk assessment practice in
Germany (Rettenberger at al., 2017) also showed that the preferred form of risk

communication referred to a categorical assessment (in terms of the SPJ approach of "low,"

"moderate,"” or "high" risk).
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Because a structured clinical approach is also indispensable in forensic assessments,
clinical conclusions about relevant aspects of personality, cognitive functions, intelligence, or
mental disorders of examinees in assessment reports should also follow strict scientific
standards, also including the use of standardized psychological measures based on scientific
theory and technique. Due to psychometric characteristics of psychological tests, relevant
aspects can be measured more objectively, reliably, and validly by implementing a distinct
degree of standardisation and formalisation, especially in terms of standard values and norm
data. Besides clinical interviews, risk assessment instruments and file information, experts
therefore consequently base their assessments on empirically supported psychological tests to
gain psychometrically sound foundation of reports (American Psychological Association,
2013; McLaughlin & Kan, 2014; Miller, 2013). Hence, psychological assessment is a defining
area of practice, training, and research for professional psychologists, as a large majority
believe psychological assessment is a valuable aid in assisting diagnostic and treatment
decisions or in screening for cognitive or neuropsychological deficits (Wright et al., 2017).

Therefore, “Specialty Guidelines for Forensic Psychology” (American Psychological
Association, 2013), a “Practice Guideline for the Forensic Assessment” by the American
Academy of Psychiatry and the Law (Glancy et al., 2015), or “Best Practices in Forensic
Mental Health Assessment” (Heilbrun et al., 2009) were developed and published
internationally. A German assessment system of psychological tests also provides additional
evaluation criteria for usage of psychological testing, also including description of type,
content and diagnostical purpose as well as norm sample, reliability, and validity of tests
(Diagnostik- und Testkuratorium, 2018). Furthermore, also the methodological minimum
requirements for criminal responsibility (Boetticher et al., 2007) and risk assessment reports
(Boetticher et al., 2006; 2019) included recommendations for usage of psychological testing.

According to these requirements, practical use and selection of psychological tests are based
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on psychometric quality criteria validated by empirical studies. Tests also have to meet
requirements according to adequate norm samples of the German-speaking area.

Psychological test expertise is either part of a forensic expert report or forensic
psychologists are asked to conduct an additional specific psychological test report for other
mental health professionals like, for example, forensic psychiatrists (Rieger & Stadtland,
2013; Schneider et al., 2015; Wertz & Tippelt, 2019). Generally, the frequency of the usage of
psychological testing within court statements is increasing (Habermeyer, 2008). Although
psychological testing seems to have a general acceptance within the forensic field in Germany
(Habermeyer, 2008; Schneider et al., 2015), empirical findings about the usage and
application of tests and especially about the consideration of forensic psychological testing in
the final judgments of risk or criminal responsibility of individuals charged or convicted of
offenses is still sparse. A German study found an increased usage of test instruments of 55%
in 227 forensic evaluations regarding the preventive detention in comparison to reported 20%
in a period of ten years (Habermeyer, 2008; Kinzig, 1997a, 1997b). A survey of the diagnostic
practice in social therapy units in the German prison system (Etzler & Rettenberger, 2019)
showed that psychological testing plays a key role in planning and monitoring treatment but at
the same time indicates a relatively heterogenous diagnostic practice in these institutions.
Another survey described the outpatient aftercare of individuals convicted of sexual offenses
after release from prison in Germany, indicating a regular use of standardized diagnostic tests,
mostly multidimensional personality instruments (Gregorio Hertz et al., 2019).

A range of studies has reported that psychological testing is applied in a variety of
different types of forensic evaluations, including risk and criminal responsibility assessments
(Archer et al., 2006; Borum & Grisso, 1995; Lally, 2003; McLaughlin & Kan, 2014; Neal et
al., 2019; Varela & Conroy, 2012; Viljoen et al., 2010; Watkins et al., 1995; Wright et al.,
2017; Zapf et al., 2004). Different studies indicated that within forensic psychology and

psychiatry, psychological testing seems to be a commonly used source of information in
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expert reports (e.g., Cutler & Kovera, 2011; McLaughlin & Kan, 2014; Neal & Grisso, 2014;
Serafim et al., 2015; Wright et al., 2017). Previously published surveys reported that among
forensic psychologists, approximately 30% of the working time in forensic-clinical practice is
spent in psychological testing (Archer et al., 2006). A more recent survey reported an average
of 24% of direct practice time conducting any psychological assessment, while participants
working in a forensic setting spent a significantly greater percentage of their time with
psychological testing than those in non-forensic institutions (Wright et al., 2017). Although
surveys consistently identified psychological testing as an important component of forensic
evaluations, frequency, nature, and concrete application practice of tests and therefore degree
of formalisation vary significantly by setting, legal question, and evaluation focus (Archer et
al., 2006; Fuger et al., 2014; Lally, 2003; McLaughlin & Kan, 2014; Neal, 2018).

Due to survey data studying the frequency and acceptability of psychological tests in
different areas of forensic psychology (Archer et al., 2006; Boccaccini & Brodsky, 1999; De
Clerq & Vander Laenen, 2019; Lally, 2003; McLaughlin & Kan, 2014; Neal, 2018; Neal et
al., 2019; Neal & Grisso, 2014; Viljoen et al., 2010; Wright et al., 2017), multiscale
personality tests (like the Minnesota Multiphase Personality Inventory-2 [MMPI-2; Engel et
al., 2000], the Personality Assessment Inventory [PAI; Morey, 1991] or the Revised NEO
Personality Inventory [NEO-PI-R; Costa & McCrae, 2008]) were generally mentioned most
frequently. Consistent with the results of previous surveys, findings underline the continuing
popularity of traditional clinical assessment instruments in forensic psychology, such as the
MMPI-2 (Archer et al., 2006; Lally, 2003; Mclaughlin & Kan, 2014; Neal et al., 2019; Wright
etal., 2017). Rated as suitable to examine the mental state at the offence in terms of cognitive
and intellectual functions, various forms of the Wechsler Adult Intelligence Scale-111 (WAIS-
I11; Wechsler, 1997) were recommended consistently by survey respondents, followed by
other performance tests (Archer et al., 2006; Boccaccini & Brodsky, 1999; Lally, 2003; Neal

& Grisso, 2014; Viljoen et al., 2010; Wright et al., 2017). Another one of the most commonly
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used group of assessment instruments were the symptom specific measures or inventories like
the Beck Depression Inventory (BDI; Beck et al., 1979), as reported by a recent survey
(Wright et al., 2017).

Contrary to the findings of Lally (2003) and McLaughlin and Kan (2014) - indicating
that performance-based personality tests, typically classified as projective measurements
(Meyer & Kurtz, 2006; Viglione & Rivera, 2003), were neither accepted nor were the least
often used in practice—and despite science-based criteria for the admissibility, the
predominant number of surveys and examinations of court-ordered expert reports suggest that
multiple performance-based personality tests (like the Rorschach test [Rorschach, 1927] or
the Thematic Apperception Test [Morgan & Murray, 1935]) continue to be used by a
substantial number of psychologists (Archer et al., 2006; De Clerg & Vander Laenen, 2019;
Neal et al., 2019; Viljoen et al., 2010). Taken together, international surveys reported that
most forensic evaluations are using multiple psychological tests, noting the extreme variety
regarding the number of tools used (De Clerq & Vander Laenen, 2019; Fuger et al., 2014;
Lees-Haley et al., 1996; McLaughlin & Kan, 2014; Neal & Grisso, 2014; Warren et al., 2006;
Wright et al., 2017).

However, despite these studies, other authors have criticized the fact that the knowledge of
forensic psychological testing in practice is still lacking compared with general clinical
practice (Lally, 2003; Neal et al., 2019). This means that, on the one hand, there are some
comparatively frequently used and relatively popular measures like the MMPI-2 or the
Wechsler Intelligence scales but, on the other hand, there is no consensus about psychological
test usage and the degree of formalisation in forensic evaluations (Archer et al., 2006; Golden
& Lashley, 2014; Gowensmith & McCallum, 2019; Lally, 2003; Richards et al., 2015). Even
though studies exist that survey forensic psychologists about the tests they are using regularly,
the knowledge about forensic psychological testing in forensic-clinical practice is still sparse

compared to other (i.e., non-forensic) clinical settings (Archer et al., 2006; Lally, 2003). For
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example, there is still little empirical data about reporting and consideration of psychological
test results in forensic court reports.
1.2.1.4 Excursus: Risk Assessment in Criminal Responsibility Assessment Reports

In cases where ordering of mandatory treatment is being considered, experts are also
regularly asked for a criminal risk assessment in addition to the assessment of the
prerequisites of the suspended or diminished criminal responsibility (Muller & Nedopil,
2017). A placement in a forensic psychiatric hospital may only be ordered if it is related to the
significance of the offenses committed and those that can be further expected as well as the
degree of dangerousness posed by the examinee (Kammeier, 2018). Criminal risk assessments
are not only linked to the existence of a crime-relevant mental disorder (article 63 of the
German penal code) or a crime-relevant tendency towards intoxication (article 64 of the
German penal code) and significant offenses (article 66 of the German penal code). Experts
should also provide explanations on the probability, nature, and severity of future offenses as
well as risk-altering measures and circumstances (Boetticher et al., 2019). In this respect,
judicial questions about the prerequisites of a mandatory treatment require the expert to deal
with the risk of recidivism in addition to criminal responsibility. So far, it hardly seems to be
empirically recorded how the risk assessment — i.e., the judicial question regarding the risk of
significant offenses expected in the future as a prerequisite for the ordering of a mandatory
treatment — is implemented in criminal responsibility reports.

As shown in current studies, the overturning of sentences due to defective criminal
responsibility assessment reports are oftentimes based on risk assessments in the context of
the articles 63 and 64 of the German penal code. Since, according to case law, the decisive
criterion is a high degree of probability for the commission of significantly unlawful acts, it is
not sufficient from an expert point of view to assess whether such acts are "to be expected,"
"possible,” "not improbable,"” or even "not excludable™ (Mosbacher, 2020, p. 446ff). The

prerequisites of mandatory treatment primarily deal with one’s individual dangerousness due
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to mental disorders, which can only be assumed if there is a justified expectation of
significantly unlawful acts.

The increasing use of standardized risk assessment instruments has been noted in the
expert context (Dahle & Lehmann, 2018; Leygraf, 2015; Muller & Nedopil, 2017;
Rettenberger, 2018; Rettenberger & von Franqué, 2013), in the context of social therapeutic
institutions (Etzler & Rettenberger, 2019), in the practice of outpatient aftercare for
individuals convicted of sexual offenses (Gregdrio Hertz et al., 2019), as well as in the
practices of granting privileges in forensic psychiatric hospitals (Sklenarova et al., 2020). The
added value of standardized risk assessment instruments is also emphasized in the
methodological minimum requirements or recommendations for risk assessment reports
(Boetticher et al., 2019; Kroeber et al., 2019). However, yet no empirical data are available on
the extent to which this development can also be found in criminal responsibility assessment
reports.
1.2.2 Quality of Criminal Responsibility Assessment Reports

The criminal responsibility assessment is of particular importance due to the
considerable consequences for the individuals assessed in the criminal proceedings. It has a
decisive influence on sentencing decisions regarding placement in a forensic hospital and the
duration of the deprivation of liberty (Muller & Nedopil, 2017; Priter-Schwarte et al. 2019;
Verrel, 1995). Criminal responsibility assessment reports frequently attract public interest and
are regularly the subject of media discussions (Dahle et al., 2012; Kury & Obergfell-Fuchs
2012; Miller & Nedopil2017; Verrel, 2015). The scientific literature points to a
heterogeneous quality of expert witness reports, which, in addition to formal deficiencies, also
refers to aspects of content (Dahle et al. 2012; Fegert et al., 2003; Kunzl et al., 2009; Kunzl &
Pfafflin 2011; Schléfke et al., 2006; Schnoor, 2009). Regarding the legal side, it is also not
uncommon for overturned sentences to be justified by errors in the criminal responsibility

assessment or the assessment of the prerequisites of mandatory treatment in a forensic mental
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hospital (Mosbacher, 2020, p. 446). As a result of the ongoing discussion about the quality of
expert witness reports and quality assurance, methodological minimum requirements for
criminal responsibility assessments were published in 2007 (Boetticher et al., 2007).
Empirical evidence on the extent to which these methodological minimum requirements are
implemented in practice is still scarce. An empirical study conducted in Germany after the
publication of the methodological minimum requirements still found urgent potential for
improvement in almost 200 analysed criminal responsibility assessment reports (e.g., Priter-
Schwarte et al., 2019). While the formal methodological minimum requirements were largely
implemented, "considerable weaknesses [...] were found in areas essential for the assessment
of criminal responsibility in the assessment reports examined, which question the results of
the assessments"” (Priter-Schwarte et al., 2019, p. 207). Another study of 50 German criminal
responsibility reports conducted in 2017 still showed formal inadequacies and deficiencies in
content (Stubner et al., 2018). The extent to which the publication of the minimum
requirements led to an improvement in the quality of criminal responsibility assessments over
time has not yet been examined. Although the methodological minimum requirements for
criminal responsibility assessment reports were primarily intended for forensic experts, they
should also provide support for judges, public prosecutors and defense attorneys. They should
help assess the validity of the reports and uncover dubious expertise and contradictions
between experts (Boetticher et al., 2007). The minimum requirements are intended, among
other things, to contribute to a dialogue capability between orderers and experts (Pfister,
2019). Therefore, as a first step, it seems relevant in terms of quality assurance to consider
how transparently the prerequisites of the suspended or diminished criminal responsibility are
discussed in assessment reports and, second, to examine the extent to which expert
recommendations are adopted by the courts and reported in the verdict. Previous studies
(Schléfke et al., 2006; Schnoor, 2009) suggest that the courts largely adopt the results of the

expert reports on criminal responsibility, and usually all recommendations are incorporated
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verbatim into the verdict without further discussion. A critical examination of the expert
recommendations or a discussion of these was only rarely present (Schlafke et al., 2006;
Schnoor, 2009; Verrel, 2015). The review of judicial adoption behaviour after the publication
of the methodological minimum requirements showed a relation to the proportion of fully met
minimum criteria at a similarly high adoption rate. At the same time, however, there is still a
predominantly formulaic to absent judicial discussion of the expert reports (Schéttle et al.,
2013).

1.3 Aim and Subject of the Present Thesis

Given that criminal risk assessment decisions entail far-reaching freedom-related
consequences for individuals (Rettenberger, 2018; 2019) regarding (the duration of) the
deprivation of liberty (Muller & Nedopil, 2017; Priter-Schwarte et al., 2019; Verrel 1995;
2015), research literature pointing to a heterogeneous quality of expert witness reports
provided the starting point for the research presented in this thesis. As most scientific
references are based on subjective impressions of experienced expert witnesses or
presentations of individual cases without profound empirically sound foundation, the aim of
this thesis was to systematically examine the quality of criminal risk assessment reports in
German practice retrospectively. Therefore, the thesis is based on an iterative research project
of six separate empirical studies, retrospectively analysing more than 1.000 risk and criminal
responsibility assessment reports from different institutions representing common general
practice in Germany.

The first study (Chapter 2; Wertz, Kury & Rettenberger, 2018) was conducted in order
to systematically examine the quality of criminal risk assessment reports with special regard
to the published methodological minimum requirements (Boetticher et al., 2006). Since the
publication of methodological minimum requirements for risk assessment reports of an
interdisciplinary working group in 2006 in Germany, there has been no empirical

investigation into whether these minimum requirements are put into clinical practice and
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whether the publication of such minimum requirements has led to an improvement in the
quality of risk assessment reports. It also seems still unclear, whether the degree of application
of these minimum requirements is related to hit rates of prognostic decisions. The first study
remedied this research desideratum by providing an empirical analysis of the application of
these methodological minimum requirements for risk assessment reports of individuals
convicted of sexual and/or violent offenses from the penitentiary in Freiburg and the
Department of Forensic Psychiatry of the University Hospital Munich before (from 1999 to
2002) and after (from 2008 to 2011) the publication in 2006. Additionally, actual re-offenses
according to the Federal Central Register (June 2016) were used to take a closer look at the
relation of the degree of application of the above-mentioned minimum requirements and hit
rates of prognostic judgements.

According to the current recommendations regarding criminal risk assessments,
judicial orders are required to explicitly formulate the expert's assignment, to describe the
assessment's matter, and to clarify the exact questions the expert is supposed to answer. The
assessment should therefore be oriented along four fundamental prognostic questions.
Accordingly, the second question addressed in this thesis was to which extent these
requirements are implemented by judicial orders, nor if or how expert statements answer these
fundamental questions in their criminal risk assessments. To empirically examine the research
question, judicial orders and the answers to the prognostic questions in the risk assessment
reports were systematically gathered within the second study (Chapter 3, Wertz et al., 2020).
It was examined whether a stronger orientation to the methodological minimum requirements
can be found over time and to what extent there is a relation between judicial orders and their
answers in risk assessment reports.

As the research literature not just only points to a heterogeneous quality of criminal
risk but also of criminal responsibility assessments in practice, minimum requirements were

also implemented for criminal responsibility assessment reports. Empirical evidence on the
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extent to which these methodological minimum requirements are implemented in practice is
still scarce. In cases where ordering of mandatory treatment is being considered, experts are
regularly asked for a criminal risk assessment in addition to the assessment of the
prerequisites of the suspended or diminished criminal responsibility (Muller & Nedopil,
2017). So far, it hardly seems to be empirically recorded how the risk assessment is
implemented in criminal responsibility reports and if the development of an increasing use of
standardised risk assessment instruments can also be found in criminal responsibility
compared to risk assessment reports. As an excursus, the aim of the third study (Chapter 4,
Wertz et al., 2021) was therefore to examine whether the publication of methodological
minimum requirements (Boetticher et al., 2007) has led to an increased implementation of
these in criminal responsibility assessment reports in clinical practice, how the criminal risk
assessment required by the text of the law as a necessary prerequisite for mandatory treatment
according to articles 63, 64, and 66 of the German penal code is implemented in criminal
responsibility assessment reports, whether published recommendations for criminal risk
assessment reports have led to a stronger orientation towards these in the risk assessment in
criminal responsibility assessment reports, and the form in which the expert findings are
considered in in judicial verdicts.

Within the fourth (Chapter 5, Wertz et al., 2022) and fifth study (Chapter 6, Wertz &
Rettenberger, 2021), the standardization of criminal risk and responsibility assessment reports
was addressed in terms of the use of psychometric tests (Chapter 5) and structured criminal
risk assessment instruments (Chapter 6) in professional practice. Despite numerous research
papers on the reliability and (predictive) validity of standardized psychometric tests and
criminal risk assessments, comparatively few studies can be found that dealt with the actual
use of those instruments or psychometric tests in real practice. While in previous studies the
survey data were usually based on the self-reports of clinicians (e.g., Archer et al., 2006;

Etzler & Rettenberger, 2019; Gregdrio Hertz et al., 2019; Lally, 2003; Rettenberger at al.,
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2017; Wright et al., 2017), in the present investigation a comprehensive amount of court
reports about risk assessment and criminal responsibility cases were empirically analysed.
Therefore, study objectives were to examine the number, frequency, content, and type of tests
and risk assessment instruments used in assessment reports, and the reporting practice and
influence of test results on assessment reports (especially with regard to the final judgments).
Whether there are differences in the use of structured risk assessment instruments depending
on report- and examinee-related characteristics as well as how risk communication is carried
out in such expert reports in which standardized risk assessments instruments are used, also
remain open questions so far and were therefore addressed.

On the basis of the ongoing debate on limited accuracy of unstructured clinical
judgments compared to structured approaches, the sixth study (Chapter 7, Wertz et al., in
press) finally directly compared the predictive accuracy of unstructured as well as different
structured risk assessment approaches derived from a comprehensive sample of German risk
assessment reports about individuals convicted of violent and/or sexual offenses. More
precisely, the first study objectives were to identify and classify the applied assessment
approaches in the risk assessment reports due to their degree of structuring the assessment
process. Second, we aimed to compare the predictive accuracy of unstructured and structured
risk assessment approaches (i.e., unstructured clinical judgment [UCJ], ARAIs [in terms of
the revised version of the Violence Risk Appraisal Guide, VRAG-R; Rice et al., 2013], SPJ
instruments, and combinations of ARAIs-/SPJ-based risk assessments). In order to examine
the stability and generalizability of the results, different follow-up periods (5-year and in
total) and offence types (general, nonviolent, violent, general sexual, and sexual contact
recidivism) have been used. Based on the existing state of research we hypothesized that
structured risk assessment methods would outperform unstructured risk assessment
procedures in predicting general, sexual (contact) and violent recidivism. However, between

the different types of structured risk assessment methods we did not expect significant
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differences with the exception that we would expect the highest predictive accuracy for the
combination of different structured assessment approaches (i.e., the combined use of SPJ and

ARAIS).
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2. The Application of Methodological Minimum Requirements for Risk Assessment
Reports in Clinical Practice - An Empirical Validation Using Officially Registered

Reoffenses?

Abstract

Risk assessment reports regarding individuals convicted of sexual and/or violent
offenses are an issue of increasing public and socio-political concern, and their
methodological quality is regularly and intensively discussed in research and practice. The
review of research literature distinctly shows several indicators for a heterogeneous quality of
these expert witness reports in practice. Since the publication of methodological minimum
requirements for risk assessment reports of an interdisciplinary working group in 2006 in
Germany, there has been no empirical investigation into whether these requirements are put
into clinical practice and whether the quality of risk assessment reports has increased since
then. The application of these methodological minimum requirements for risk assessment
reports of individuals convicted of sexual and violent offenses from the penitentiary in
Freiburg and the Department of Forensic Psychiatry of the University Hospital Munich (N =
502) from 1999 to 2002 and from 2008 to 2011 was analysed on the basis of a questionnaire
gathering the professional background and institutional affiliation of expert witnesses, the
final prognostic judgement, the central prognostic issue, the index offence, and whether the
report was written before or after the publication of the methodological minimum
requirements for risk assessment reports. Based on this, the positively directed risk
assessments were validated by actual re-offenses according to the Federal Central Register

(June 2016) and were related to the degree of application of the above-mentioned minimum

2 paper published as Wertz, M., Kury, H. & Rettenberger, M. (2018). Umsetzung von Mindestanforderungen fr
Prognosegutachten in der Praxis — Eine empirische Validierung unter Berlcksichtigung der Rickfallquoten [The
application of methodological minimum requirements for risk assessment reports in clinical practice - An empirical
validation using officially registered reoffenses]. Forensische Psychiatrie, Psychologie, Kriminologie, 12(1), 51 —
60.
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requirements. The results showed that there is a slight increase in the quality of the analysed
risk assessment reports which can be related to the publication of the minimum requirements.
Furthermore, the consideration of the minimum requirements in assessment reports was
positively correlated with the hit rates of corresponding prognostic judgements according to
officially registered reoffenses. Taken together, the results indicate the need of further
discussions about quality management in the field of forensic psychiatry and psychology.
Keywords: Quality (assurance), risk assessment reports, methodological minimum

requirements, violent offenders, sexual offenders, recidivism rates

2.1 Quality of Criminal Risk Assessment Practice

Criminal risk assessment reports about individuals of sexual and/or violent offenses
are an increasing issue of public concern (Kury & Obergfell-Fuchs, 2012). In this context,
research literature of the last few decades points to a relatively heterogeneous quality of
expert witness reports (Nowara, 1995a, 1995b; Suhling, 2003; Dahle et al., 2009, 2012;
Haarig et al., 2012; Kunzl & Pfafflin, 2011). In 2006, specific methodological minimum
requirements for risk assessment reports were published (Boetticher et al., 2006), linking
empirical scientific evidence to expert practice. Empirical evidence of how these minimum
requirements are put into practice and whether the publication of such minimum requirements
has led to an improvement in the quality of risk assessment reports is not yet available. It also
seems still unclear, whether the degree of application of these minimum requirements is
related to hit rates of prognostic decisions. In an iterative research project of three
independent empirical studies, conducted risk assessment reports were retrospectively
analysed regarding quality in terms of application of the minimum requirements over time
(Kury et al., 2009; Kury & Adams, 2010; Wertz, 2016). Initial empirical results were
provided by Riegl (2007) and Adams (2009; Kury Adams, 2010). They empirically examined

the quality of 133 risk assessment reports from external experts of the penitentiary in Freiburg
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(Riegl, 2007) and 339 risk assessment reports of penitentiaries in Bruchsal and Freiburg
(Kury & Adams, 2010) using a developed questionnaire. Results showed - in addition to a
quite heterogenous quality - a significant improvement in the quality of risk assessment
reports since the amendment of the “Law to Combat Sexual Offenses and Other Dangerous
Crimes" according to article 454 in conjunction with article 66 of the German Panel Code.
2.2 Method

To systematically examine the quality of criminal risk assessment reports with special
regard to the methodological minimum requirements (Boetticher et al., 2006), expert reports
about individuals convicted of sexual and violent offenses were analysed. Therefore, a
questionnaire developed in accordance with previous studies (Kury & Adams, 2010; Riegl,
2007) was used. Results were also embedded in the context of the previous results of the
research project. Accordingly, all risk assessment reports of individuals convicted of sexual
and violent offenses from the penitentiary in Freiburg, which have not been considered so far,
and the archived expert reports of the Department of Forensic Psychiatry of the Clinic and
Polyclinic for Psychiatry and Psychotherapy of the Ludwig-Maximilians University of
Munich, were examined within this study. Thus, a holistic overview of the cohorts from 1999
to 2002 and from 2008 to 2011 within the respective institutions could be gathered (Wertz &
Kury, 2017a; 2017b). In addition to the descriptive statistics of experts’ characteristics,
examinees, and report-related variables, application of the methodological minimum
requirements was assessed. The examination furthermore focused on the professional
background and institutional affiliation of expert witnesses, on the final prediction judgement,
the central prognostic issue, the index offence, and the question whether the report was
written before or after the publication of the methodological minimum requirements. Based
on this information, the positively directed risk assessments leading to release or granting
privileges were validated by actual re-offenses according to the Federal Central Register (as

of June 2016) and were related to the degree of application of the above-mentioned minimum
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requirements. Therefore, the Federal Central Register excerpts of all examinees (N = 381)
were requested from the Federal Office of Justice in Bonn, whereby n = 19 reports had to be
excluded from the evaluation due to deaths or incorrect data of examinees.
2.2.1 Sample

The final sample consisted of n = 294 external risk assessment reports on n = 199
inmates from the penitentiary in Freiburg and n = 208 reports (a total of n = 182 different
examinees) from the Department of Forensic Psychiatry of the Clinic and Polyclinic for
Psychiatry and Psychotherapy of the Ludwig-Maximilian University in Munich regarding the
cohorts of 1999 to 2002 and of 2008 to 2011 (N = 502). The assessment reports were ordered
by various judicial parties to the proceedings, like local or district courts, courts for the
execution of prison, higher regional courts, public prosecutors, district hospitals, the Ministry
of Justice of Baden-Wiirttemberg, the Bavarian Court of Justice, penitentiaries, and private
law firms. In the university department, a total of n = 17 different department-affiliated
experts were involved in the conduction of assessment reports, whereas in the penitentiary in
Freiburg a total of n = 71 external experts from independent expert practices, forensic
psychiatric hospitals, psychological institutes, or psychotherapeutic and psychiatric hospitals
or care centres were consulted. On average, the 17 experts of the Department of Forensic
Psychiatry of the Clinic and Polyclinic for Psychiatry and Psychotherapy of the Ludwig-
Maximilian University of Munich conducted M = 12.2 assessment reports (ranging fromn =1
to n = 98), and the 71 experts of the penitentiary provided an average number of M = 4.1
reports (with a range from 1 to 34 reports). At the Department of Forensic Psychiatry, reports
were conducted almost exclusively by psychiatric experts (n = 16, 94.2%). In the penitentiary
in Freiburg external psychologists (n = 14, 19.7%), psychiatrists (n = 49, 69.0%), and experts
of both professions (n = 8, 11.3%) were asked to assess examinees. Thus, 376 of original 500
assessment reports were provided by medical experts, 100 by psychological experts, and 26

by experts of both professions. A total of 85.0% of the experts were male; in the penitentiary
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in Freiburg even more than 90.0%, and in the university department in Munich more than
one-third of reports were provided by female experts. With regard to the underlying index
offenses, it was found that violent offenses accounted for just under half (n = 229, 45.6%) and
sexual offenses for just under one-third of all offenses (n = 140, 27.9%); homicide and
manslaughter offenses (n = 91, 18.1%) as well as a combined occurrence of violent and
sexual offenses (n = 42, 8.4%) were also mentioned several times (Kury &Wertz, 2017). Four
of the 381 examinees were female; the mean age was M = 43.8 years (SD = 12.5), and 74.5%
had a basic or intermediate school leaving certificate. 11.6% of the examinees had no
educational qualification.

In the present study, negatively directed assessments required a higher average of
examination time (in weeks) according to the order and date of conduction stated in the expert
report (M = 16.3, SD = 9.8) than positively directed assessments (M =12.7, SD = 7.1). In
total, the number of total examination days could be extracted from n = 471 expert reports
(93.8%); a more precise documentation was found in only n = 133 expert reports (26.5%),
stating hours or minutes. The average regarding the total time of examination was M = 2.5
days (SD =1.1) and M = 401 minutes (SD = 144.7). The maximum duration regarding the
total time of examination was 7 days and 900 minutes, respectively. Time of examination in
minutes was significantly higher after the publication of minimum requirements (M = 421.5,
SD = 151.9) and in the Department of Forensic Psychiatry of the University Hospital of
Munich (M = 475.6, SD = 180.6) than in the period before 2006 (M = 361.0, SD = 121.3;
t(131) = -2.32, p =.022) and in the penitentiary in Freiburg (M = 375.4, SD = 120.9, t(43.584)
=-3.01, p=.004), (Kury & Wertz, 2017).

The number of additional examiners from other professions called in by the principal
assessor during the review varied. In n = 46 cases, i.e., in 15.6% of all assessments of the
penitentiary in Freiburg, an additional examiner was consulted. In 17 cases, the assessment

involved an additional psychological testing, in eleven cases an additional exploration, and in
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18 cases the additional examiner was assigned to both tasks. Altogether, eleven psychiatrists
and 35 psychologists were consulted. In the 208 assessment reports of the university
department in Munich, an additional examiner was involved in n = 61 cases and two
additional examiners in n = 107 cases (in total in 80.8% of the cases). In 40 assessments, the
task of the additional examiners was psychological testing and was carried out by
psychologists, in 24 cases additional exploration by a sociologist, and in 104 assessments both
an additional exploration by a sociologist and a psychological test examination by a
psychologist was conducted.

Regarding the use of further psychological test diagnostics and risk assessment
instruments, 140 reports of the penitentiary in Freiburg lacked information regarding the use
of psychological tests or risk instruments, with incomplete documentation in 106 cases and
comprehensive documentation in 48 reports. In 59.8% of the cases, test description regarding
the type of test as well as information on the psychometric quality criteria was completely
missing. Unclear or insufficient documentation was found in 25.2% of the cases, and
methodologically sufficient documentation was found in only 15.0%. Referring to the
Department of Forensic Psychiatry at the University Hospital of Munich, no information
could be extracted in 41 reports, unclear or insufficient documentation was present in 103
cases, and methodologically sufficient documentation was found in 64 reports. The test
description was missing in 35.1% of the expert reports, incomplete documentation was found
in 58.2% and comprehensive documentation in 6.7% of the cases. However, it should be
mentioned, that in many cases an additional report on psychological testing existed but was
not accessible. A total of 81 psychological tests and risk assessment instruments was
applicated 1634 times, whereby 1087 (66.5%) applications were provided by psychologists
and 557 by psychiatrists (33.5%). Intelligence tests, personality tests, and prognostic

instruments were used most frequently.
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2.2.2 Survey instrument

The survey instrument used (Kury et al., 2009) was based on the minimum
requirements for risk assessment reports (Boetticher et al., 2006) and the relevant research
literature (Dahle, 2005a, 2005b; Nedopil, 2005; Kréber, 2006). It comprised a total of 312
items, of which 219 were rated on a three-level scale with the characteristics "1 = no
information/absent,” "2 = incomplete/unclear,” and "3 = comprehensively documented."
Ninety-three additional items recorded qualitative information regarding characteristics of the
experts, the examiners, and report-related variables. If an item could not be evaluated due to
comprehensible explanations in the reports and was documented as such an item, it was rated
by the highest score. In addition to the overall score for the quality of the reports, further sub
scores were determined for differentiated analysis regarding content and form, the
procurement and handling of examinee-related information, the methodology, and the final
conclusion of the reports (cf. Table 1), whereby the examinee-related information and the
methodology were weighted more severely (Kury et al., 2009). Overall, the total score ranged
from 140.0 to 436.5 points, where the lowest score meant no consideration of even a single
minimum requirement and the maximum value corresponded to an expert report that fully
implemented any minimum requirements. The used questionnaire by Riegl (2007) is a non-
validated instrument, but the reliability criterion was met by calculating the interrater
reliability. Thus, a correlation measure evaluating the strength of the interrater reliability was
used to guarantee comparability with the previous studies using the same survey instrument.
For this purpose, a random selection of 10.0% of the total number of assessments (Leonhart,
2004) was rated independently by an in-depth and intensively trained co-rater of
psychological profession. The ratings of the double-rated expert reports were included in the
final statistical analysis (Wertz & Kury, 2017a, 2017b). In accordance to the results of the two
previous studies, r = 0.82 (random selection of 14 of the 133 expert reports; Riegl, 2007) and r

= 0.84 (random selection of 20 of the 339 expert reports; Adams, 2009), a correlation
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coefficient of r = 0.78 (random selection of 51 of the 502 expert reports) was found in the
present study.
2.3 Results
Table 2.1 presents the descriptive statistics for the total and sub scores. The mean total
score was M = 327.47 (SD = 62.62), ranging from 202 to 435.5 points.
Table 2.1

Descriptive Statistics for the Total and Sub scores (N = 502)

Item Score Min  Max M SD

Total score (Range 140 - 436.5) 202 4355 3274 62.6

Sub score | (Range 12 - 41) 18 41 3455 4.83
11 Order placement 1 3 298 0.17
1.2 Type of assessment report 1 3 297 0.19
14 Content presentation and overview 1 3 224 0.44
15 Information/description of the circumstances 1 3 229 047
1.6 Special examination and documentation methods 0 1 0.48 0.50
1.7 Accuracy and separate representation of the sources of knowledge 6 22 18.10 4.02
1.8 Linguistic representation 2 3 298 0.15
1.9 Documentation of the legal education of examinees 1 3 251 051

Sub score Il (Range 54 - 162) 73 162.0 126.8 21.8
2.1 Personal data 1 3 243 0.50
2.2 Offense 2 3 297 0.16
2.3 Profession & Finances 1 3 222 049
24 Medical histories/anamneses 4 12 10.73 1.95
25 Family of origin 7 21 1435 4.26
2.6 Partnership and personal relationships 6 18 12.97 3.66
2.7 Sexual anamneses 4 12 7.74 3.24
2.8 Analysis of individual delinquency (backgrounds and causes) 14 42 33.32 8.80
2.9 Explored life spans 3 9 8.69 0.93

2.10 Sources of information used 5 15 11.37 2.49
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Item Score Min  Max M SD
211 Identified relevant sources of information of the report 4 6 5.66 0.75
2.12  Care in handling the data/information validation 6 18 1443 3.09

Sub score 111 (Range 54 - 173.5) 67 1735 1199 30.3
3.1 Reference to further/other expert reports 2 6 5.64 0.78
3.2 Multidimensional data collection 3 9 6.25 237
3.3 Behavioral observation 5 15 1188 2.60
3.4 Protective factors and risk factors 4 12 736 1.90
35 Delinguency genesis 4 12 758 234
3.6 Use of psychological testing and risk assessment instruments 1 4 250 1.19
3.7 Description of tests/instruments used and data obtained 1 12 499 4.14
38 gI;/Ir(z;\'ltjcphsing emp. knowledge about risk of recidivism of offender 20 62 4124 173
3.9 Specified (current) conditional factors 5 15 10.56 2.46
3.10  Assessment of therapy/treatment progress since the index offense 4 12 989 212
3.11 Diagnostics 5 15 12.02 2.85

Sub score 1V (Range 20 - 60) 20 60 46.15 9.77
4.1 Frame of reference/limits of prognostic conclusion 5 15 10.08 2.82
4.2 Assessment of recidivism risk/loosening abuse 15 45 36.07 8.23

2.3.1 Application of the Methodological Minimum Requirements over time

To examine a potential improvement in the quality of risk assessment reports before

and after the publication of the minimum requirements, reports that were conducted in the

years 1999 to 2002, i.e. before publication (pre) were compared with those from 2008 to 2011

(post). The total sample of N = 502 was divided into n = 257 assessments before (pre) and n =

245 assessments after (post) the publication of the methodological minimum requirements.

There was a significant mean difference regarding the total score between the assessment

reports before (M = 312.7; SD = 60.1) and after (M = 342.9; SD = 61.6) the publication of the

minimum requirements with respect to the total sample, t(497.3) = -5.59, p <.001. Such

differences were also evident for the sub samples of the penitentiary in Freiburg and the
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Department of Forensic Psychiatry of the Clinic and Polyclinic for Psychiatry and
Psychotherapy of the Ludwig-Maximilians University of Munich. Effect sizes of dcohen = 0.5
to dconen = 0.7 were conducted for the total sample and the penitentiary in Freiburg, while the
LMU Forensic Department showed an even larger effect of dconen = 1.1. A more differentiated
analysis of the total score showed a significant improvement in quality of reports of the total
sample in all four sub scores content and form, t(486.1) = -4.84, p <.001, procurement and
handling of examinee-related information, t(497.2) = -5.40, p < .001, methodology, t(496.6) =
-5.14, p <.001, and final conclusion, t(496.0) = -5.25, p <.001. Effect sizes ranged from
dcohen = 0.43 t0 dconen = 0.48 (cf. Figure 1; Wertz & Kury, 2017a) since methodological
minimum requirements were published.

Figure 2.1

Mean Comparisons of the Total Scores between Reports before and after the Publication of
Methodological Minimum Requirements for the Total Sample and the Institutional Sub

Samples (Kury & Wertz, 2017; Wertz & Kury, 2017a)
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Comparing the present data with the results of the preliminary studies revealed no

significant differences between the average quality of the risk assessment reports of the
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penitentiary in Freiburg conducted before 2006 (pre) and the results of Riegl (2007) and
Adams (2009), t(157) = 1.83; p =.069 and t(157) = -0.51; p = .612. In contrast, the
assessments provided after the publication in 2006 differed significantly from the results of
the two authors, t(135) = 6.92, p <.001 and t(157) = 8.70, p < .001, respectively (Kury &
Wertz, 2017; Wertz & Kury, 2017a, 2017b).
2.3.2 Application of the Methodological Minimum Requirements in Institutional
Comparison

Within the institutional comparison, a significant mean difference within the total
score between the assessment reports of the penitentiary in Freiburg (M = 282.3, SD = 37.5)
and the Department of Forensic Psychiatry of the Clinic and Polyclinic for Psychiatry and
Psychotherapy of the Ludwig Maximilian University of Munich (M = 391.3, SD = 22.4)
could be shown, indicating a higher quality of reports of the university department, t(487.615)
=-40.63, p < .001. Effect size measures showed a value of dconen = 3.3, Which can be
classified as large (Wertz & Kury, 2017a).
Figure 2.2
Mean Comparisons of the Total and Sub Scores of Assessment Report Quality between the

two included Institutions (Wertz & Kury, 2017a)
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A more sophisticated analysis revealed significant higher assessment report quality in
all four sub scores regarding content and form, t(480.159) =-19.82, p <.001, procurement
and handling of examinee-related information, t(497.548) = -32.36, p < .001, methodology,
t(493.467) = -36.41, p <.001, and final conclusion, t(494.077) = -32.62, p < .001, each in
favour of the university department (dconen = 1.65 t0 dcohen = 3.06).

Experts of the Department of Forensic Psychiatry showed a more pronounced
homogeneity in quality. The average total score of all 17 examiners was M = 396.4 (SD =
18.5), which was significant higher than that of the 71 external experts of the penitentiary in
Freiburg (M = 275.8, SD = 18.2). The average total scores of the university department ranged
from 368.3 to 419.5 total points, forming a range of 51.2 scoring points. The external experts
of the penitentiary in Freiburg revealed average total scores ranging from 202 to 389.5 points,
forming a range of 187.5 points, which was almost five times higher compared to the score
within the Forensic Psychiatry.

2.3.3 Application of the Methodological Minimum Requirements Depending on
Profession, Prognostic Direction, Prognostic Issue, and Offense

Regarding differences within the quality of assessment reports depending on
profession of assessors, a significant mean difference within the total scores between
assessments conducted by psychiatrists (n = 376, M = 337.3, SD = 65.2) and psychologists (n
=100, M = 307.4, SD = 42.1) could be shown, resulting in an effect size of dconen = 0.49,
t(240.058) = 5.53, p < .001. There was also a significant difference between assessments
within the penitentiary in Freiburg provided by psychiatrists (n = 170, M = 271.9, SD = 32.2)
and psychologists (n =98, M = 305.1, SD = 39.3), t(171.774) = -7.09, p = .003, showing an
effect of dconen = 0.95. Results provided evidence that reports conducted by psychologists
were more closely aligned with the minimum requirements than those conducted by
psychiatrists. A more differentiated analysis of the total score showed a significantly higher

quality of assessments provided by psychologists in all four sub scores: content and form,
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(159.257) = -7.34; p < .001, dcohen = 1.01, procurement and handling of examinee-related
information, t (179,350) = -5.56, p <.001; dcohen = 0.73, methodology, t(183,139) =-7.12, p <
.00, dconen = 0.93, and final conclusion, t(266) = -2.047, p = .042; dconen= 0.05. Separate
analysis of the assessment reports within the Department of Forensic Psychiatry at the
Ludwig-Maximilians University of Munich was omitted due to the small group sizes (Kury &
Wertz, 2017; Wertz & Kury, 2017b). Furthermore, institution-affiliated external experts
within the penitentiary in Freiburg (n = 175, M =287.5) showed significantly higher total
scores than experts without institutional affiliation (n = 119, M = 274.7; Kury &Wertz, 2017).

While in the total sample no significant differences of quality (N = 502, t(449.858) = -
0.14; p = .887, dcohen = 0.01; Kury & Wertz, 2017) could be found regarding the direction of
prognostic conclusion (positively or negatively directed risk assessments), highly significant
differences in favour of a higher quality for positively directed risk assessments were found in
the subsample within the penitentiary in Freiburg, t(278,834) = 3.30, p = .001, dcohen = 0.38).
In addition, a significant quality increase was found for assessment reports regarding a release
of examinee compared to granting privileges, t(435) = 3.23, p = .001, dcohen = 0.31).
Similarly, a significant mean difference was found with regard to the index delinquency, F(3,
498) = 4.78, p = .003, whereby the assessment reports about individuals convicted of sexual
offenses showed the highest average total score and expert reports about individuals convicted
of index offenses of murder and manslaughter performed the worst, p = 0.003.
2.3.4 Hit Rates of Positively Directed Risk Assessments According to Officially
Registered Reoffenses

The hit rates of positively directed risk assessments according to the Federal Central
Register were examined based on the profession of experts, over time and in relation to the
quality of the assessment reports. Therefore, a positively directed risk assessment was defined
as an affirmation of the examinee’s release or granting of privileges. By analogy, accurate

was described as a positively directed risk assessment that was correct, and inaccurate was
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described as a recidivism occurred according to the Federal Central Register despite a
positively directed prognosis. Negatively directed assessment reports were not taken into
account for the calculation of the hit rates, since a negatively directed risk assessment
(assuming that the judicial decision generally implements the expert's recommendation) was
usually not associated with any detention measures or releases and therefore no possibility of
recidivism was detected. A distinction was made between general recidivism (at least one
entry in the Federal Central Register since the assessment, irrespective of the type and
severity of the recidivism), serious recidivism (conviction to a new custodial sentence) and
relevant recidivism (an offense directed against the same legal interest as the index offense).
Group differences were found for the total sample depending on the profession of the experts
for general, ¥2(1, 243) = 12.37, p < .05, dconen = .46, and severe recidivism, y2(1, 243) =
12.27, p < .05, dcohen = .46), in favour of the psychiatrists. The hit rate for relevant relapse
showed the same trend but without statistical significance, x2(1, 243) = 1.54, p > .05, dcohen =
.16.

Within the sub sample of the external reports of the penitentiary in Freiburg, there
were no significant differences regarding the hit rates between psychiatric and psychological
assessments, although it was found to be a significantly more restrictive approach by the
psychiatrists, who provided significantly less positively directed risk assessments overall.
Psychiatric experts provided a negatively directed risk assessment in 92 of 170 evaluations
(54.1 %.), because the inmate was still considered dangerous enough that release or granting
of privileges could not be recommended. For psychologists, on the other hand, this
proportion was significantly lower, resulting in 20 out of 98 examinations (20.4%).
Furthermore, significant differences in hit rates between the two institutions could be found
for general, ¥2(1, 258) = 21.88, p < .05, dconen = .61, and severe recidivism, y2(1, 258) =

12.90, p < .05, dconhen = .46, in favour of the university department; the hit rates for relevant
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recidivism showed no statistically significant differences (cf. Table 2.2; Wertz & Kury,
2017h).

Table 2.2

Results of »*-tests and Frequencies of (in)accurate positively directed Risk Assessments
depending on Institutions for general, severe, and relevant Recidivism (N = 258; Wertz &

Kury, 2017b)

Variable General recidivism? Severe recidivism® Relevant recidivism

Freiburg Munich Freiburg Munich Freiburg Munich

Accurately positive 77 79 112 91 145 94

Inaccurately 80 22 45 10 12 7

positive

Hit rate (%) 49.0 78.2 71.3 90.1 92.4 93.1

n 157 101 157 101 157 101
Note.

ay2=21.88,df=1,p<.05d=.61

by2=12.90,df =1, p < .05,d = .46

Overall, there was also a significant positive correlation between the total score of
application of the methodological minimum requirements for risk assessment reports and the
hit rates of positively directed risk assessments, r = .25, p <.01, (Kury & Wertz, 2017).

2.4 Discussion

2.4.1 Quality Improvement Since the Publication of Methodological Minimum

Requirements

The comparison of the risk assessment reports before and after the publication of the
methodological minimum requirements (Boetticher et al., 2006) shows that there has been a
significant improvement in quality over time for the overall sample and for the included
institutions separately. Thus, the developed methodological minimum requirements seem to

have arrived in practice, but there is still an enormous potential for improvement concerning
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the practical application of the criteria. The results are in line with the studies by Herschbach
(2009), Passow (2010) and Schléfke et al. (2000), who also analysed risk assessment reports
within certain cohorts and, despite considerable quality deficiencies, generally found an
improvement in the quality within the reports (Wertz & Kury, 2017a).
2.4.2 Special Status of University Institutions

With regard to the differences concerning the institutional comparison in favour of the
university hospital, the involvement of the department management in the publication of the
minimum requirements as well as the research proximity of a university department can be
discussed, since university institutions have a special status in the review practice. This
conclusion is also supported by the observed differences in quality depending on the
institutional affiliation of the external reviewers at the penitentiary in Freiburg. Accordingly,
in the context of institutional quality assurance, an exchange of expertise among colleagues,
access to current research literature, and mandatory training and continuing certification
programs can be guaranteed (Wertz &Kury, 2017a).
2.4.3 Research Proximity More Decisive Than Profession

Results showed a significant higher quality of reports provided by psychologists at the
penitentiary in Freiburg than reports conducted by psychiatrists. Reports conducted by
psychologists were more closely aligned with the minimum requirements regarding the total
score and the four subscores. However, taking into account the entire sample of both
institutions, a significant difference pointing to a higher quality of expert reports prepared by
psychiatrists was found. Considering the operationalization of expert witness report quality
via compliance with the minimum requirements, it must be discussed whether educational and
further trainings as well as the institutional affiliation of the experts may be not of greater
relevance than the corresponding profession of the experts. This assumption is also suggested
by the high quality of assessment reports of both professions. Overall, results indicate that

both professions, psychiatrists, and psychologists, should have at least an equal position as
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experts, with results showing that psychiatrists are primarily used as experts and psychologists
are often consulted for psychological test evaluations only - despite their corresponding
(especially methodological and clinical-psychological) competencies.
2.4.4 Hit Rates of Positively Directed Risk Assessments According to Officially
Registered Reoffenses

Finally, the quality of a risk assessment can also be analysed by whether the
assessment can be considered accurate with regard to the future legal behavior of examinees.
In the present study, only positively directed risk assessment reports could be analysed
regarding hit rates. Accordingly, the proportion of false-positive assessments could not be
examined in the present study, because there were no possibilities for the individuals
classified as still too dangerous to prove their potential non-dangerousness outside the prison
or psychiatric hospital system. Studies in which such questions have been addressed (cf. e.g.,
Alex, 2010; Mdller & Stolpmann, 2015) consistently showed a relatively high proportion of
false-positive assessments. Validation of the hit rates showed significant group differences for
general and severe recidivism in reports provided by psychiatrists compared to psychologists
within the total sample, with only a (non-significant) trend for relevant recidivism.
Accordingly, results support the presented differences regarding the quality between the two
professions. These differences must be considered in combination with the different
orientations of the two institutions being compared. Results were also confirmed by the group
differences regarding the hit rate for general and severe recidivism in favour of the university
department of forensic psychiatry compared to the penitentiary in Freiburg. Within the
subsample of the penitentiary, however, there were no significant differences regarding the hit
rates between external psychiatric and psychological assessments, which should be
emphasized, especially considering the much more restrictive approach of the psychiatrists. In

92 of 170 expert reports (54.1%), the psychiatric experts at the correctional facility came to a
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negatively directed risk assessment, while this proportion for the psychologists was
significantly lower with 20 out of 98 negatively directed risk assessment (20.4%).
2.4.5 Relation between Quality and Hit Rates

The occurrence of inaccurate risk assessments can be reduced, but not eliminated by
the compliance with the minimum requirements for risk assessment reports (Dahle, 2005b;
2006). Empirical evidence for a correlation between prognostic failures and prognostic
mistakes could not be found in the current research literature so far. To examine whether
expert reports, which are more closely oriented to the methodological minimum requirements,
also show higher hit rates, expert reports were compared to the results of the quality ratings of
the assessment reports. It was found that compliance with the methodological minimum
requirements is associated with a higher accuracy of the risk assessments (Wertz & Kury,
2017a; 2017D). It can be concluded that experts should be encouraged more consistently to
consider and apply the minimum requirements, as these clearly contribute to an increase in the
quality of the risk assessment reports and thus to a more valid prognostic assessment of the
recidivism risk of the examinees.
2.4.6 Limitations

The methodological limitations of the non-validated survey instrument due to the lack
of psychometric quality and the restrictive three-level scaling of the questionnaire are offset
by numerous possibilities regarding a precise differentiation that allows an operationalization
of the quality of the risk assessment reports as applied in this study. Reliability, on the other
hand, was measured by a second assessment of a co-rater and can be classified as satisfying.
Reference has already been made to the comparability of the content of the two institutions
emphasising the special status of institutions such as universities. Studies on the validity of
risk assessment reports are likewise subject to limited interpretation, since the legal
consequences of a negatively directed prognosis often lead to lengthy custodial measures,

making it impossible to prove false-positive assessments (Dittmann, 2012). Moreover, Federal
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Central Register excerpts represent only one of several possible recidivism data sources,

where a systematic underestimation of actual recidivism can usually be assumed.

45
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3. The Influence of Judicial Orders on the Quality of Criminal Risk Assessment
Reports®

Abstract

According to the minimum requirements and current recommendations regarding
criminal risk assessments, judicial orders are required to explicitly formulate the expert's
assignment, to describe the assessment's matter, and to clarify the exact questions the expert is
supposed to answer. The assessment should be oriented along four fundamental prognostic
questions: (1) the probability of re-offenses, (2) the nature, frequency, and severity of such
offenses, (3) possible risk-reducing interventions, and (4) possible risk-increasing
circumstances. There is no empirical evidence as to which extent these requirements are
implemented by judicial orders, nor if or how expert statements answer these fundamental
questions in their criminal risk assessments. In this study, a retrospective analysis of risk
assessment reports of individuals convicted of sexual and/or violent offenses from the
penitentiary in Freiburg and the Department of Forensic Psychiatry of the University Hospital
Munich (N = 787) between the years of 1999 until 2006 was conducted. These assessment
reports underwent an empirical validation regarding the answering of these fundamental
prognostic questions in relation to the judicial order that was formulated. The results showed
that since the methodological minimum requirements were published, the judicial orders
incrementally followed the standards regarding the formulation of the assessment assignment,
and as a result expert's increasingly answered the fundamental prognostic questions that were
posed. Still, it was visible that clinical and judicial practice were rather heterogeneous.
Overall, a statistically significant relationship between the manner in which judicial orders

were formulated and the quality of the corresponding expert statement could be established.

3 Paper published as Wertz, M., Schiltz, K., Imhoff, R.& Rettenberger, M. (2020). Der Einfluss des richterlichen
Auftrags auf die Qualitat der Arbeit von Sachverstdndigen im Rahmen der Prognosebegutachtung [The influence
of the judicial order on the quality of the work of expert witnesses in the context of risk assessment]. Recht &
Psychiatrie, 38(4), 193 — 200.



INFLUENCE OF JUDICIAL ORDERS 47

Specifically, accurate phrasing of the questions of interest led to an extensive answer in the
expert reports.
Keywords: criminal risk assessment, minimum requirements, prognostic questions,

judicial order, expert witness reports

3.1 Answering of Judicial Orders in Criminal Risk Assessments: (Legal)
Framework and Empirical Recommendations

In the relevant legal texts on the judicial system, various and sometimes vague
formulations of expert’s assignments regarding criminal risk assessment can be found (Dahle,
2010; Boetticher et al. 2019). However, in order to be able to meet the expectations and needs
of the recipients, judicial orders are required to explicitly formulate the expert’s assignment in
order to clarify which questions should and should not be addressed within risk assessment
reports. Simplified, it can be concluded that "the more detailed the formulated assignment, the
better the quality of the assessment report™ (B6hm, 2018, p. 134).

In order to ensure more consistent answers to fundamental prognostic questions by
experts despite these different legal requirements and matters of prognostic questions, specific
methodological recommendations for risk assessment reports were published (Boetticher et
al., 2019). Besides updating the methodological minimum requirements by an
interdisciplinary working group (Boetticher et al., 2006), concrete fundamental questions to
which "even the judicial order should at least be oriented " (p. 555) were formulated from a
legal perspective:

1. What is the probability of re-offenses?
2. What will be the nature, frequency, and severity of these crimes?
3. What possible risk-reducing interventions can be taken?

4. What are possible risk-increasing circumstances?
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The judicial order should "precisely describe the assessments matter and clarify which
questions are actually to be answered by the expert; the mere reproduction of the legal text is
regularly not sufficient for this purpose” (Boetticher et al., 2006, p. 539).

There is no empirical evidence as to which extent these requirements are implemented
by judicial orders, nor if or how expert statements answer these fundamental questions in their
criminal risk assessments. There is also no data available to date whether the publication of
the methodological minimum requirements for risk assessment reports in 2006 has led to
greater compliance with these requirements by orders and experts. Furthermore, there is no
evidence of the influence of judicial orders on the quality of risk assessment reports. As the
recommendations for risk assessment reports are also intended to contribute to a dialogue
capability between orderers and experts (Nedopil, 2005; Pfister, 2019), it seems relevant to
examine to what extent explicit formulations of judicial orders influence the quality of risk
assessment reports in general practice.

3.2 Methods

In order to examine the extent to which these requirements are implemented by
judicial orders (Boetticher et al., 2006; 2019) and how expert statements answer these
fundamental questions in their criminal risk assessments, risk assessment reports about
individuals convicted of sexual and violent offenses (N = 787) underwent an empirical
investigation. By analysing the concrete formulations of judicial orders, the compliance with
the methodological minimum requirements was examined. Results are presented regarding
the year of contribution of reports, the accommodation or imprisonment situation of
individuals, the index offenses, the diagnoses, the profession of the experts, the
interdisciplinarity of reports (in the form of the involvement of additional psychological test
reports or social scientific explorations), and the institutions included, as well as over time -
before or after the publication of the first edition of the methodological minimum

requirements in 2006.
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3.2.1 Sample description and descriptive statistics

The analysis units of the present study were n = 412 external risk assessment reports
about inmates from the penitentiary in Freiburg and n = 375 reports about individuals
convicted of sexual and violent offenses from the Department of Forensic Psychiatry of the
Clinic and Polyclinic for Psychiatry and Psychotherapy of Ludwig-Maximilian University in
Munich conducted between 1999 and 2016 (N = 787).

Of the risk assessment reports provided by the university department in Munich, n =
154 (41.1%) were conducted before the publication of the methodological minimum
requirements, and n = 221 (58.9%) were conducted after (Boetticher et al. 2006). Of the
external reports provided by the penitentiary in Freiburg, n = 253 (61.4%) were conducted
before, and n = 159 (38.6%) after 2006. The total number of assessment reports were ordered
by diverse judicial parties to the proceedings (e.g. local or district courts, or higher regional
courts). In the university department, a total of n = 25 different department-affiliated experts
were involved in the conduction of assessment reports, whereas in the penitentiary in
Freiburg, a total of n = 85 external experts from independent expert practices, forensic
psychiatric hospitals, psychological institutes, or psychotherapeutic and psychiatric hospitals
or care centres were consulted. While at the Department of Forensic Psychiatry reports were
conducted almost exclusively by psychiatric experts (n = 24, 96.0%), in the penitentiary in
Freiburg external psychologists (n = 17, 20.0%), psychiatrists (n = 58, 68.2%), and experts of
both professions (n = 10, 11.8%) were asked to assess examinees. Thus, of the total N = 787
assessment reports analysed, n = 620 were provided by medical experts, n = 137 by
psychological experts, and n = 30 by experts of both professions.

Of the total sample of n = 375 expert reports from the university department, n = 347
(92.5%) assessments were provided interdisciplinarily (by consulting an additional
psychological test examination or an additional exploration by a sociologist). In under 10% (n

= 40) of the expert reports of the penitentiary in Freiburg an interdisciplinary procedure was
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documented. The statistical sample description presents the judicial orders, the
accommodation/imprisonment situation of examinees, the index offenses, and the psychiatric
diagnoses according to ICD-10 depending on the included institution and time period of

contribution (cf. Table 3.1).
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Table 3.1

Statistical Sample Description depending on Institution and Time Period of Contribution

LMU, Munich? (n = 375) Penitentiary, Freiburg (n = 412)
pre® (n = 154) post® (n = 221) pre® (n = 253) post® (n = 159)
n % N % n % n %
Accommodation/Imprisonment
Penitentiary 54 35.0 44 20.0 188 74.0 114 72.0
Preventive Detention § 66 25 16.0 34 15.0 65 26.0 45 28.0
Forensic Psychiatry § 63 69 45.0 137 62.0 - - - -
Forensic Psychiatry § 64 6 4.0 5 2.0 - - - -
None - - 1 <1.0 - - - -
Judicial Order
Granting Privileges 10 6.0 5 2.0 76 30.0 61 38.0
Release 75 49.0 99 45.0 98 39.0 43 28.0
Privileges/Release 42 27.0 76 34.0 3 1.0 - -
Preconditions for 866 5 3.0 12 5.0 41 16.0 34 21.0
Privileges of §66 6 4.0 1 <1.0 19 8.0 13 8.0
Release of 866 9 6.0 18 8.0 15 7.0 8 5.0
Privileges/Release of § 66 7 5.0 10 5.0 1 <1.0 - -
Index Offence
Violent Offence 61 40.0 104 47.0 158 62.0 98 61.0
Sexual Offence 22 14.0 43 19.0 58 23.0 32 20.0
Violent-/Sexual Offence 54 35.0 50 22.0 28 11.0 27 16.0
Property-/Fraud Offence 8 5.0 6 3.0 7 3.0 4 2.0
Offence by narcotics law 2 1.0 8 4.0 2 1.0 2 1.0
Arson 7 5.0 10 5.0 - - - -
Psychiatric Diagnoses (ICD-10)
No Diagnoses 55 36.0 45 20.0 145 57.0 107 67.0
F00-F09 4 3.0 9 4.0 - - 1 1.0
F10-F19 8 5.0 14 6.0 25 10.0 9 6.0
F20-F29 20 13.0 40 18.0 - - - -
F30-F39 - - 8 4.0 - - - -
F40-F49 - - 2 1.0 - - 1 1.0
F50-F59 - - - - - - - -
F60-F69 62 40.0 85 38.0 83 33.0 41 25.0
F70-F79 5 3.0 15 7.0 - - - -
F80-F89 - - 1 <1.0 - - - -
F90-F99 - - 2 1.0 - - - -
Notes. N = 787.

2L.MU Munich (Department of Forensic Psychiatry of the Clinic and Polyclinic for Psychiatry and

Psychotherapy at the Ludwig-Maximilians-University Munich)
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® pre/post (before and after publication of methodological minimum requirements in 2006, Boetticher

et al. 2006)

3.2.2 Empirical validation of the accordance between judicial order and answering
in expert witness reports

To empirically examine the research question, judicial orders and the answers to the
prognostic questions in the risk assessment reports were systematically gathered. It was
examined whether a stronger orientation to the methodological minimum requirements can be
found over time and to what extent there is a relation between judicial orders and their
answers in risk assessment reports.
3.2.3 Examination of judicial orders

The presence of each of the four fundamental prognostic questions in judicial orders
was gathered dichotomously (*yes" = consideration of the question in the judicial order, "no"
= no consideration in the judicial order). An overview was then drawn up for each judicial
order as to whether it referred separately to (1) the probability of re-offenses, (2) the nature,
frequency, and severity of such offenses, (3) possible risk-reducing interventions as well as
(4) possible risk-increasing circumstances. In all assessment reports, the exact questions of the
judicial order were reported on the first page with reference to the orderer or indication of the
judicial decisions. It could thereby be reliably assumed that the corresponding judicial orders
were included literally in the introductory part of the reports, as also required by the
methodological minimum requirements or recommendations for risk assessment reports
(Boetticher et al. 2006; Krober et al. 2019). In addition to the dichotomous evaluation of the
consideration of the fundamental questions, the exact wording of the judicial orders was taken

literally from the digitally archived reports of the university department in Munich (n = 375).
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3.2.4 Examination of answers to fundamental prognostic questions in risk
assessment reports

The expert's response to the four fundamental prognostic questions was rated on a
three-level scale ("absent™ = no reference to the corresponding question, "incomplete” = only
partial reference to the question, "comprehensive" = complete reference to the question). The
first prognostic question regarding the probability of re-offenses was rated as "incomplete™ for
a purely descriptive, unstructured description of risk with either no or subjective assessment,
whereas a categorical (using risk categories) or quantitative (numerical) statement of
probability was rated as "comprehensive response.” In assessing the second prognostic
question, the expert's response was rated as "absent" if no reference to type, frequency, or
severity was found in the prognostic assessment, as "incomplete” if only one or two of these
three aspects were addressed, and as "comprehensive™ if all aspects of the entire question
were addressed. For the third and fourth prognostic questions, naming at least one risk-
reducing measure or one risk-increasing circumstance was sufficient for a rating of
"incomplete." A response rated as "comprehensive"” was assigned if more than one measure or
circumstance was discussed. If an item could not be rated by the expert in the report due to
comprehensible explanations and was documented accordingly, it was still rated as
"comprehensive"”. To determine interrater reliability, a random sample of 10% (n = 78) of the
total number of expert reports (Leonhart, 2004) was analysed independently of the first rater
by an in-depth and intensively trained second rater. The analyses yielded reliability
coefficients that can be classified as very high according to the usual standards (Leonhart,
2004), which means that interrater reliability can be regarded as fully given for all four
fundamental prognostic questions: For meeting the probability criteria, it was ICC =.814, p <
.005, 95% CI [.723-.839]; for nature, frequency, and severity, ICC =.916, p <.005, 95% CI
[.871-.931], for risk-reducing measures it was ICC =.920, p < .005, 95% CI [.877-.935], and

for risk-increasing circumstances it was ICC =.952, p < .005, 95% CI [.925-.961].
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3.3 Results

First, the dichotomous evaluations of the fundamental prognostic questions are
presented descriptively. Furthermore, frequently used word-for-word formulations of judicial
orders were gathered out of the assessment reports as examples for illustration. In addition,
the experts' answers to the four fundamental prognostic questions are presented depending on
included institution and over time. Finally, answers are correlated with the previously
mentioned judicial order variables.
3.3.1 Formulation of the judicial order

To answer the question of the extent to which judicial orders are guided by the four
fundamental prognostic questions, those assessment reports conducted before the publication
(pre; n = 407) of the methodological minimum requirements were compared with reports
provided from 2007 to 2016 (post; n = 380). Significant pre-post differences could be found
with respect to the frequency of consideration of (1) the probability of re-offenses, (2) the
nature, frequency, and severity, and (4) risk-increasing circumstances, in favour of a more
common consideration of these formulations in risk assessment reports provided after 2006
(cf. Table 3.2 for more details). The effect sizes calculated varied from low values (Cramérs ¢
=.11 and .15, respectively) for (1) the probability of re-offenses and (2) the nature, frequency,
and severity to a very strong difference value of Cramérs ¢ = for .87 for (4) risk-increasing
circumstances. No statistical differences over time could be found for the question of (3) risk-

reducing measures.
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Table 3.2
Consideration of the Four Fundamental Prognostic Questions in Judicial Orders before (pre)
and after (post) the Publication of Methodological Minimum Requirements for Risk

Assessment Reports in 2006

(1) Probability of (2) Nature, (3) Risk-reducing  (4) Risk-increasing
Answering to... re-offenses frequency, severity measures circumstances
no® yes® no® yesP no® yes® no® yes®
pre? 107 300 378 29 203 204 362 45
post? 66 314 315 65 181 199 315 65
v¥(1) =9.12 v3(1) =18.61 x2(1) = .40 x3(1) =5.98
Statistics p =.003 p <.001 p =.529 p=.014
o=.11 ¢o=.15 ¢ =.02 ¢ =.87

Notes. N = 787 (Probability of re-offenses: nyes = 614, nn, = 143; Nature, frequency, severity: nyes = 94,
Nno = 693; Risk-reducing measures: nyes = 403, nne = 384; Risk-increasing circumstances: nyes = 110,
Nno = 677).

apre/post (before and after publication of methodological minimum requirements, cf. Boetticher et al.,
2006)

®no/yes ("no" = no consideration / "yes" = consideration in the judicial order)

In addition to the dichotomous evaluations, frequently used word-for-word
formulations of judicial orders were gathered from the digitally archived risk assessment
reports of the university department in Munich (n = 375). Irrespective of the necessary
orientation to different legal contexts and specifications, identified wordings illustrate the
heterogeneity of judicial orders for risk assessment reports. Thus, the judicial orders asked for
"criminal”, "social", or "legal risk", or even "dangerousness" of examinees or assessments of
the "risk of re-offense"” and therefore an associated "qualified" or "high risk of re-offenses”, a
"danger to the general public”, the "expectation of new offenses”, the "responsibility of
granting privileges or of a release”, the "personality in relation to dangerousness”, the
"maturity for release”, the "existence of dangerousness to others", the "tendency to commit

severe offenses"”, or "fears of escape and abuse in case of privileges or release". The expert
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was expected to provide different degrees of assessment, i.e., whether re-offenses are "to be
expected”, whether they can be "excluded", or whether the risk can be "assumed".

Despite the significantly stronger orientation to the methodological minimum
requirements over time presented above, the heterogeneity - also within the framework of the
same legal standards - was reflected not only in the word-for-word formulations but also in
the comprehensiveness of the orders. The total number of text characters in the judicial orders
varied considerably between the various orderers, as illustrated by the following two
examples: the first order with 80 text characters and the second one with 3.012 text
characters. Both judicial orders refer equally to an order for granting privileges or release
from psychiatric hospital according to 8 63 of the German penal code:

- First example of a judicial order (from 2012): "An external expert witness report
regarding diagnostics and prognosis is to be obtained"

- Abbreviated excerpt of a second example of a judicial order (from 2009):
“According to the legal decision (...), the expert report should consider the following
questions: Does the convicted person, from today's point of view, have a mental disorder
in the sense of the requirements of § 20 of the German penal code? (...) What
consequences does this disorder have on the risk assessment of the convicted person (8 63
of the German penal code)? (...) If applicable, have the mental disorders of the convicted
person and/or his tendency to excessive consumption of addictive substances undergone
changes in the course of the treatment? If so, a) what are the nature of the changes and
how do they manifest themselves? b) How do the changes affect the risk assessment of
the convicted person c¢) Which risk factors persist? Besides, is there a need for further
treatment, and what prospects does further treatment offer to further reduce the remaining
risk factors and the risk of re-offenses of the convicted person. In particular, what
promising short-, medium- and long-term treatment options are available in this respect,

and which of these options appear preferable in the specific case? (...) Under what
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conditions would further treatment be possible and medically justifiable outside of
inpatient placement in a forensic psychiatry? In what other way could the identified risk
factors be mitigated in their significance or even completely compensated? How should
the criminal risk of the convicted person be assessed from a forensic psychiatric
perspective? In particular, can it be assumed today that there is no longer any risk that the
convicted person will continue to relapse, and can it be expected that the convicted person
will no longer commit any unlawful offenses outside of the forensic psychiatry? Can the
probability that the convicted person will not re-offend outside the forensic psychiatry be
secured or even further increased by accompanying and supporting measures (directives),
and if so, by which and to what extent? (...) With what degree of probability and with
what temporal range can the risk assessment be made?”.
3.3.2 Answers to fundamental prognostic questions in expert reports
First, risk assessment reports conducted before and after the publication of the
methodological minimum requirements were compared. For the total sample, significant
group differences were found in answers to the prognostic questions (1) and (2) between
expert reports conducted before and after the publication of the minimum requirements with
effect sizes of Cramérs ¢= .13 and .18, classified as low, whereas no statistically significant

differences could be determined in the answers to questions (3) and (4) (cf. Table 3.3).
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Table 3.3
Answers to the Four Fundamental Prognostic Questions before and after the Publication of

Methodological Minimum Requirements for Risk Assessment Reports in 2006

(1) Probability of (2) Nature, (3) Risk-reducing  (4) Risk-increasing
Answering to... re-offenses frequency, measures circumstances
severity
pre? post? pre? post? pre? post? pre? post?
absent? 38 32 200 145 48 40 93 92
incomplete® 162 91 172 180 87 91 124 112
comprehensive® 207 257 35 55 272 249 190 176
o v2(2) = 24.93 v2(2) = 12.48 y2(2) =.91 v2(2) = .23
Statistics p <.001 p=.002 p=.635 p=.894
9=.18 0=".13 0 =.04 9=.02

Notes. N = 787 (Probability of re-offenses: nure = 407, nyost = 380; Nature, frequency, severity: Npre =
407, npost = 380; Risk-reducing measures: npe = 407, Npost = 380; Risk-increasing circumstances: Ngre =
407, Npost = 380).

apre/post (before and after publication of methodological minimum requirements, cf. Boetticher et al.,
2006)

babsent (no reference to the question), incomplete (only partial reference to the question),

comprehensive (complete reference to the question)

While the sub-sample of the risk assessment reports of the university department
showed a statistically significant increase in the frequency and comprehensiveness of
responses to questions (1), (2), and (4) after 2006, with effect sizes that were considered small
to moderate, Cramérs ¢ = .22 to .31 (cf. Table 3.4), the external risk assessment reports of the
penitentiary in Freiburg did not show a significantly more frequent or comprehensive

response to any of the four fundamental prognostic questions over time.
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Table 3.4
Answering to the Four Fundamental Prognostic Questions in Risk Assessment Reports of the
University Department in Munich before and after the Publication of Methodological Minimum

Requirements for Risk Assessment Reports in 2006

(1) Probability of (2) Nature, (3) Risk-reducing (4) Risk-
Answering to... re-offenses frequency, measures increasing
severity circumstances
pre? post? pre? post? pre? post? pre? post?
absent? 4 13 79 60 18 12 24 10
incomplete® 72 41 70 118 32 41 61 78
comprehensive® 78 167 5 43 104 168 69 133
. x2(2) =34.74 x3(2) = 34.05 x?(2) = 5.58 x3(2) = 16.68
Statistics p <.001 p <.001 p=.062 p <.001
¢=.31 o=.31 o=.12 ¢0=.22

Notes. N = 375 (Probability of re-offenses: nyre = 154, nyost = 221; Nature, frequency, severity: Npre =
154, npost = 221; Risk-reducing measures: Npre = 154, Npost = 221; Risk-increasing circumstances: Npre =
154, Npog; = 221).

apre/post (before and after publication of methodological minimum requirements, cf. Boetticher et al.,
2006)

®absent (no reference to the question), incomplete (only partial reference to the question),

comprehensive (complete reference to the question)

Comparing the included institutions, significant group differences in the answering of
all four fundamental prognostic questions between risk assessment reports of the two
institutions were found, showing more frequent and comprehensive responses in reports of the
university department with effect sizes of Cramérs ¢= .13 to .33 characterized as low to

moderate, cf. Table 3.5.
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Table 3.5
Answering to the Four Fundamental Prognostic Questions in Risk Assessment Reports

depending on the included Institutions

(1) Probability (2) Nature, (3) Risk- (4) Risk-
Answering to... of frequency, reducing increasing
re-offenses severity measures circumstances
PEN? DFP? PEN? DFP? PEN? DFP? PEN? DFP?
absent? 53 17 206 139 58 30 151 34
incomplete® 140 113 164 188 105 73 97 139
comprehensive® 219 245 42 48 249 272 164 202
_ v2(2) =21.16  y2(2) =13.34  y%2) =13.97  y2(2) =83.86
Statstics p<.001 p<.001 p<.001 p<.001
¢o=.17 ¢=.13 ¢o=.14 ¢=.33

Notes. N = 787; (Probability of re-offenses: npen = 412, npep = 375; Nature, frequency, severity: npen =
412, nprp = 375; Risk-reducing measures: npen = 412, nprp = 375; Risk-increasing circumstances: Npen
= 412, nprp = 375).

2PEN (Penitentiary, Freiburg), DFP (Department of Forensic Psychiatry, Munich)

babsent (no reference to the question), incomplete (only partial reference to the question),

comprehensive (complete reference to the question)

Analyses of variance revealed significant main effects of institution, p <.001, with
respect to responses to all four prognostic questions (1 - 4) and time period (pre/post) on
responses to (1) the probability of re-offenses, p = .001, and (2) the nature, frequency, and
severity, p =.002, of reoffending. To test for specific interactions in addition to the two main
effects, additional two-factor ANOV As were calculated for all four dependent variables.
While responses to (1) the probability and (2) the nature, frequency, and severity of re-
offenses showed only additive main effects but no interaction, F(1,783) = 2.40, p =.122, and
F(1,783) = 2.85, p =.092, both the (3) risk-reducing measures, F(1,783) = 13.303, p <.000,
partial n2 = .035, and the (4) risk-increasing circumstances, F(1,783) = 41.940, p <.000,

partial n2 = .051, showed significant interactions of the two factors. Consequently, looking in
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detail at the differences presented due to institution and time period (cf. Tables 3.3, 3.4, and
3.5), the effect between institutions seemed to have increased after the publication of the
methodological minimum requirements, i.e., the recommendations may have been taken up
more in the research-related university institution than in the general clinical assessment
practice.
3.3.3 Relation between judicial orders and the answering of the corresponding
prognostic questions in risk assessment reports

To examine whether the degree of response to the relevant prognostic questions by
experts depended on the explicit questions of the judicial order, biserial rank correlations were
calculated both for the total sample and separately by institution (cf. Table 6). Except for a
statistically non-significant rank correlation for the sub-sample of the university department
with regard to ordering and answering of question (1), the correlations were consistently in
line with expectations, suggesting that the formulation of the judicial orders led to a stronger
orientation towards these questions in corresponding risk assessment reports.
Table 3.6
Biserial Rank Correlations of the asked Questions in Judicial Orders and their Answers by

Experts regarding the Four Fundamental Prognostic Questions depending on the Institution

Asking for... (1) Probability (2) Nature, (3) Risk-reducing (4) Risk-
of frequency, measures increasing

re-offenses severity circumstances

Ipen? I'orp? Ipen’ I'orp? Ipen? I'orp? Ipen? I'orp?

Answering to...

(1) 30 ** .05 25 FF 227 .00 .09 A4 x* 12 **
2 A3 > 10* .38* 33 ** A1 15 ** 23%* 27
(3) .05 .05 .00 A1 43 ** 21**F 16 ** 15*
4) .05 .08 2% 15* 2% A7 42** 22*

Notes. N = 787 (Probability of re-offenses: neen = 412, npore = 375; Nature, frequency, severity: npen =
412, npee = 375; Risk-reducing measures: npeny = 412, Npep = 375; Risk-increasing circumstances: Npen

= 412, Npep = 375)
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2PEN (Penitentiary, Freiburg), DFP (Department of Forensic Psychiatry, Munich)

*p <.05. ** p <.001.

3.4 Discussion

The methodological minimum requirements*, published by an interdisciplinary
working group and labeled as "recommendations” as early as 2006, were primarily intended
for forensic experts, but also for judges, public prosecutors and defense attorneys. They were
intended to facilitate criminal risk assessment and its evaluation of their validity. The
recommendations do not constitute binding legal criteria, consequently not meeting them does
not constitute a failure of law. It is explicitly pointed out that experts can deviate from the
criteria if there are objective reasons for doing so. The recommendations are also to assist in
delimiting which questions were to be the subject of the expert assessment and which
questions would have to be answered exclusively by the court alone. The revised
recommendations for risk assessment reports (Boetticher et al., 2019, Krdber et al. 2019) also
list that there is no claim to binding force, but that the expert would have to explain if he or
she deviated from the principles for professional reasons in individual cases. Even if the
minimum standards or recommendations have in the meantime gained general recognition in
the professional sciences, they are by no means considered by every forensic expert (Béhm,
2018; Wertz & Kury, 2017a; 2017b; Wertz et al., 2018). Insofar as the context of the present
study, it cannot necessarily be said that there was a lack of quality if the orderer and expert
did not follow the requirements. Nevertheless, it is already clear from the formulation of the
methodological minimum requirements or recommendations that the processing of these
questions should be regularly implemented, and thus no particularly high-threshold quality
standards are described. The minimum level of differentiation in the judicial order is

described, from which deviations should only be made in justified exceptional cases.

4 In the recently published update of the minimum requirements for risk assessment reports, these are now also
referred to as "recommendations” in the title of the paper (Boetticher et al., 2019; Krdber et al., 2019).
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The results of the present study revealed significant group differences in judicial
orders concerning the prognostic questions (1), (2) and (4) before and after the publication of
the minimum requirements. This suggests a stronger orientation of the judicial orders towards
the minimum requirements or recommendations across institutions, from which it can be
concluded that the published quality standards influenced the judicial ordering practice in the
direction of an increasing differentiation of the questions due to the published
recommendations. However, exclusively considering the judicial questions posed to the
experts after 2006, the differentiation of the formulated orders, even after the publication of
the minimum requirements, is still heterogeneous. Overall, there was a stronger orientation of
the judicial orders towards the questions specified in the minimum requirements, but the
subsequent practice of judicial ordering continued to be heterogeneous and did not show any
consistent prognostic questions. This was verified again when analyzing the wording of the
judicial orders of the university department in Munich. Thus, hardly any consistent
formulations of prognostic questions could be determined in the present sample.

The empirical examination of the experts' responses in assessment reports revealed
significant group differences for the overall sample, at least regarding the responses to
fundamental prognostic questions (1) and (2) before and after the publication of the
methodological minimum requirements. However, the separate consideration of the
institutional sub-samples showed that there was a statistically significant increase in
frequency of responses to questions (1), (2), and (4) after 2006 in reports of the university
department, while the external reports of the penitentiary in Freiburg did not show
significantly more frequent or comprehensive responses over time with respect to any of the
four fundamental prognostic questions. The results in favour of the university department can
be explained in part by the institution's collaboration on the minimum requirements and the
presumably more pronounced research proximity of the university department, so that

university institutions in some respects represent a special status in expert report practice.
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Considering only the sub-sample of the external reports of the penitentiary in Freiburg, even
after the publication of the minimum requirements, answers to the fundamental questions
were only provided in comparatively few reports. The current risk assessment practice by
external experts at a penitentiary thus continued to be heterogeneous and did not provide
consistent answers to the fundamental prognostic questions. The results indicate that the
publication of the minimum requirements or the recommendations for risk assessment reports
were more likely to be considered in the university institution than in general external expert
practice. It can therefore be assumed for the future that research recommendations, contrary to
the efforts of the initiators, will not necessarily lead to the desired effect across institutions
and in a timely manner.

Regardless of the institutional background, significant correlations were found
between the consideration of the prognostic questions in judicial orders and the answers given
by the experts in assessment reports. The results of the present study show that the judicial
order for a risk assessment report has an influence on the answering of the fundamental
prognostic questions and can thus significantly increase the quality of risk assessments in the
sense of a better usability in the proceedings. Thus, the judicial orders represent important
quality assurance potentials. The published recommendations for risk assessments should

therefore not only be implemented by experts but also considered by judicial orderers.
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4. Quality of Criminal Responsibility Assessment in Clinical Practice — Minimum

Requirements, Risk Assessment and Consideration in Judicial Verdicts®

Abstract

Assessments of the criminal responsibility of individuals convicted of sexual and/or
violent offenses are of public interest, not least due to their influence on sentencing decisions
regarding placement in a forensic hospital. The research literature points to a heterogeneous
quality of these assessments in practice. In 2007, an interdisciplinary task force published
minimum requirements for criminal responsibility reports. There is little empirical evidence
on whether and how these requirements are put into practice. The current study examined the
application of these minimum requirements, inspecting a sample of 230 expert reports
provided by two departments of forensic psychiatry affiliated to the Psychiatric University
Hospitals in Munich and Berlin. As about half of the analysed reports was delivered either
before or after the publication of the requirements, we checked whether these revealed any
impact on the reports' quality. In addition, we examined the court decisions regarding the
consideration of the expert statements for a subsample of 130 cases providing this data. In
summary, the implementation of the minimum requirements increased from period one to
period two considered in this evaluation. However, risk assessments and the consideration of
expert findings in court decisions continue to vary a lot in practice. On the one hand, the
results indicate a (partial) positive effect of the introduction of minimum standards; on the
other hand, more efforts are needed regarding quality assurance of criminal responsibility
assessments.

Keywords: quality assurance, criminal responsibility assessment, minimum

requirements, risk assessment, juridical verdicts

5 Paper published as Wertz, M., Hausam, J., Konrad, N., Schiltz, K., Imhoff, R.& Rettenberger, M. (2021). Qualitat
von Schuldfahigkeitsgutachten — Mindestanforderungen, unterbringungsrelevante Gefahrlichkeitsprognose und
Beruicksichtigung im richterlichen Urteil [Quality of criminal responsibility reports — Minimum requirements, risk
assessment, and consideration in court decisions]. Recht & Psychiatrie, 39(4), 202 — 211.



QUALITY OF CRIMINAL RESPONSIBILITY ASSESSMENT 66

4.1 Quality of criminal responsibility assessment reports

The criminal responsibility assessment is of particular importance due to the
considerable consequences for the individuals assessed in the criminal proceedings. It has a
decisive influence on sentencing decisions regarding placement in a forensic hospital and the
duration of the deprivation of liberty (Muller & Nedopil, 2017; Pruter-Schwarte et al. 2019;
Verrel, 1995). Criminal responsibility assessment reports frequently attract public interest and
are regularly the subject of media discussions (Dahle et al., 2012; Kury & Obergfell-Fuchs
2012; Muller & Nedopil2017; Verrel, 2015). The scientific literature points to a
heterogeneous quality of expert witness reports, which, in addition to formal deficiencies, also
refer to aspects of content (Dahle et al. 2012; Fegert et al., 2003; Kunzl et al., 2009; Kunzl &
Pfafflin 2011; Schléafke et al., 2006; Schnoor, 2009). Regarding the legal side, it is also not
uncommon for overturned sentences to be justified by errors in the criminal responsibility
assessment or the assessment of the prerequisites of mandatory treatment in a forensic mental
hospital (Mosbacher, 2020, p. 446). As a result of the ongoing discussion about the quality of
expert witness reports and quality assurance, methodological minimum requirements for
criminal responsibility assessments were published in 2007 (Boetticher et al., 2007).
Empirical evidence on the extent to which these methodological minimum requirements are
implemented in practice is still scarce. An empirical study conducted in Germany after the
publication of the methodological minimum requirements still found urgent potential for
improvement in almost 200 analysed criminal responsibility assessment reports (e.g., Priter-
Schwarte et al., 2019). While the formal methodological minimum requirements were largely
implemented, "considerable weaknesses [...] were found in areas essential for the assessment
of criminal responsibility in the reports examined, which question the results of the
assessments” (Pruter-Schwarte et al., 2019, p. 207). Another study of 50 German criminal
responsibility reports conducted in 2017 still showed formal inadequacies and deficiencies in

content (Stubner et al., 2018).
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4.1.1 Risk assessment in criminal responsibility assessment reports

In cases where ordering of mandatory treatment is being considered, experts are
regularly asked for a criminal risk assessment in addition to the assessment of the
prerequisites of the suspended or diminished criminal responsibility (Miller & Nedopil,
2017). A placement in a forensic psychiatric hospital may only be ordered if it is related to the
significance of the offenses committed and those that can be further expected as well as the
degree of dangerousness posed by the examinee (Kammeier, 2018). Criminal risk assessments
are not only linked to the existence of a crime-relevant mental disorder (article 63 of the
German penal code), a crime-relevant tendency towards intoxication (article 64 of the German
penal code), or significant offenses (article 66 of the German penal code). Experts should also
provide explanations on the probability, nature, and severity of future offenses as well as risk-
altering measures and circumstances (Boetticher et al., 2019). In this respect, judicial
questions about the prerequisites of a mandatory treatment require the expert to deal with the
risk of recidivism in addition to criminal responsibility. So far, it hardly seems to be
empirically recorded how the risk assessment — i.e., the judicial question regarding the risk of
significant offenses expected in the future as a prerequisite for the ordering of a mandatory
treatment — is implemented in criminal responsibility reports. While it has been shown that
the published methodological minimum requirements have led to an improvement in the
quality of criminal risk assessments (Wertz et al., 2018; 2020), it remains unclear whether a
stronger orientation towards the published recommendations can also be found in the context
of risk assessments in criminal responsibility assessment reports.

As shown in current studies, the overturning of sentences due to defective criminal
responsibility assessment reports are oftentimes based on risk assessments in the context of
the articles 63 and 64 of the German penal code. Since, according to case law, the decisive
criterion is a high degree of probability for the commission of significantly unlawful acts, it is

not sufficient from an expert point of view to assess whether such acts are "to be expected,"
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"possible,"” "not improbable,” or even "not excludable™ (Mosbacher, 2020, p. 446ff). The
prerequisites of mandatory treatment primarily deal with one’s individual dangerousness due
to mental disorders, which can only be assumed if there is a justified risk of significantly
unlawful acts.

The increasing use of standardized risk assessment instruments has been noted in the
expert context (Dahle & Lehmann, 2018; Leygraf, 2015; Muller & Nedopil, 2017;
Rettenberger, 2018; Rettenberger & von Franqué, 2013), in the context of social therapeutic
institutions (Etzler & Rettenberger, 2019), in the practice of outpatient aftercare for
individuals convicted of sexual offenses (Gregério Hertz et al., 2019), as well as in the
practices of granting privileges in forensic psychiatric hospitals (Sklenarova et al., 2020). The
added value of standardized risk assessment instruments is also emphasized in the
methodological minimum requirements or recommendations for risk assessment reports
(Boetticher et al., 2019; Kroeber et al., 2019). However, yet no empirical data are available on
the extent to which this development can also be found in criminal responsibility assessment
reports in general practice.
4.1.2 Consideration of criminal responsibility assessment reports in judicial verdicts

Although the methodological minimum requirements for criminal responsibility
assessment reports were primarily intended for forensic experts, they should also provide
support for judges, public prosecutors and defense attorneys. They should help assess the
validity of the reports and uncover dubious expertise and contradictions between experts
(Boetticher et al., 2007). The minimum requirements are intended, among other things, to
contribute to a dialogue capability between orderers and experts (Pfister, 2019). Therefore, as
a first step, it seems relevant in terms of quality assurance to consider how transparently the
prerequisites of the suspended or diminished criminal responsibility are discussed in
assessment reports and, second, to examine the extent to which expert recommendations are

adopted by the courts and reported in the verdict. Previous studies (Schlafke et al., 2006;
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Schnoor, 2009) suggest that the courts largely adopt the results of the expert reports on
criminal responsibility, and usually all recommendations are incorporated verbatim into the
verdict without further discussion. A critical examination of the expert recommendations or a
discussion of these was only rarely present (Schléfke et al., 2006; Schnoor, 2009; Verrel,
2015). The review of judicial adoption behaviour after the publication of the methodological
minimum requirements showed a relation to the proportion of fully met minimum criteria at a
similarly high adoption rate. At the same time, however, there is still a predominantly
formulaic to absent judicial discussion of the expert reports (Schottle et al., 2013).
4.1.3 Aim of the study

The aim of the present study was to examine whether the publication of
methodological minimum requirements (Boetticher et al., 2007) has led to an increased
implementation of those in criminal responsibility assessment reports in clinical practice.
Furthermore, we analysed how transparently the prerequisites of the suspended or diminished
criminal responsibility are discussed in assessment reports, how the criminal risk assessment
required by the text of the law as a necessary prerequisite for mandatory treatment according
to articles 63, 64, and 66 of the German penal code is implemented in criminal responsibility
assessment reports, whether published recommendations for criminal risk assessment reports
have led to a stronger orientation towards these in the risk assessment in criminal
responsibility assessment reports, and the form in which the expert findings are considered in
in judicial verdicts.

4.2 Method

4.2.1 Sample

The analysis units of the present study were n = 230 criminal responsibility assessment
reports from two independent institutions: n = 100 assessment reports from the Department of
Forensic Psychiatry of the Clinic and Polyclinic for Psychiatry and Psychotherapy of the

Ludwig-Maximilian University in Munich and n = 130 assessment reports from the Institute
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of Forensic Psychiatry of the Charité in Berlin. While in the university department in Munich
a random selection of reports was gathered, in the Charité in Berlin a full survey of
corresponding criminal responsibility reports from the time periods in question was
conducted. Reports that were based solely on records were excluded. The assessment reports
were divided into a pre- and post-group regarding the time of publication of the minimum
requirements (Boetticher et al., 2007); 109 reports (47.4%) were prepared between 1990 and
2006 (pre) and 121 reports (52.6%) were prepared between 2007 and 2016 (post).

The majority of examinees were assessed by psychiatric experts (n = 225, 97.8%). In Berlin,
five reports were conducted by psychologists. 65 (65.0%) of the one hundred reports from the
university department in Munich, and 42 (32.3%) of the 130 reports from Charité in Berlin,
were conducted interdisciplinary (by consulting an additional psychological test examination
report).

On average, the examinees at the university department in Munich were just under 38
years old (M = 37.81, SD = 13.84) and those at the Charité in Berlin just under 36 years old
(M =35.77, SD = 14.06). Twelve percent of the sample from the university department in
Munich (n = 12) and seven assessment reports from the Charité in Berlin (5.4%) referred to
female individuals. Thirty-four subjects at the university department in Munich (43.0%) had
at least one prior conviction at the time of the study according to the Federal Central Register
(M =5.29 prior convictions, SD = 9.32). At the Charité in Berlin, 66.2% of the examinees had
a criminal record (n = 86; M = 4.42, SD = 5.55).

4.2.2 Data collection and material

The criminal responsibility assessment reports and the requested court procedural
outcomes were systematically recorded by two student employees using a survey
questionnaire. Both surveyors were trained in advance on the use of the survey questionnaire.
To validate the quality of the ratings, interrater reliability with an experienced scientific

expert was determined on a randomly selected sample of expert reports. The analyses for the
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implementation of the methodological minimum requirements based on a sample of 13
assessment reports from the university department in Munich resulted in reliability
coefficients that can be classified as very high according to the usual standard (Leonhart,
2004) for the total score for the implementation of the methodological minimum, 1ICC = .853,
p <.001, 95% CI [.52, .96].
4.2.3 Implementation of methodological minimum requirements

Based on the methodological minimum requirements for criminal responsibility
assessment reports, a survey instrument was developed comprising a total of 47 items. The
general part is divided into formal (15 item) and content-related (10 items) minimum
requirements, according analogously to the published minimum requirements. Sum scores
were formed for the formal (value range of 0—23) and content-related (0—20 points) minimum
requirements as well as a total score (0—43). A higher score in each case indicated a stronger
implementation of the methodological minimum requirements.
In order to examine the "core content-related questions™ of the criminal responsibility
assessments (Priiter-Schwarte et al., 2019), the presence of a discussion regarding the
prerequisites of the articles 20, 21 of the German penal code (classification to legally defined
mental disorders, capacity to understand and control own behaviour) was gathered
dichotomously. A mere mention of the expert's final assessment judgement was not sufficient
to an affirmative answer.
4.2.4 Implementation of risk assessment in criminal responsibility assessment
reports

The criminal risk assessment was examined with regard to the scope, the answering of
the fundamental prognostic questions according to current recommendations for risk
assessment reports (Boetticher et al., 2019), and the use of risk assessment instruments. The
expert's response to the four fundamental prognostic questions was rated on the basis of a

three-level scaling (see also Wertz et al., 2020). The use of risk assessment instruments was
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recorded dichotomously ("yes"/"no™) as well as in terms of methodological approach. A
distinction was made between second- and third-generation actuarial and clinical-structured
risk assessment instruments in terms of "structured professional judgment" (SPJ)®
(Rettenberger, 2018).
4.2.5 Consideration in judicial verdicts

Information on the outcome of the respective proceedings was requested in writing
from the ordering public prosecutors' offices and courts. This information was available for a
subsample (n = 136). First, the extent to which the assessment reports were mentioned in the
judicial verdicts and the exact wording of the judicial verdict were recorded. In addition, the
final judicial decisions were gathered with regard to the classification of legally defined
mental disorders as well as the assessment of the capability to understand and control
behaviour and were compared with the expert findings from the written assessment reports.

4.3 Results

Table 4.1 presents the judicial order, the index offense, the psychiatric diagnoses
according to ICD-10, and the expert's responses to criminal responsibility and the
prerequisites of mandatory treatment of the total sample of included criminal responsibility
assessment reports depending on institution and time period of contribution. In more than
two-thirds of the total sample of reports, the judicial order explicitly included the assessment
of the prerequisites of a mandatory treatment, while in just under one-third, only the criminal
responsibility of the examinees was questioned (according to articles 20, 21 of the German
penal code). Almost 64% of the reports were conducted on individuals convicted or charged
of sexual and/or violent offenses, while the other offenses contained property and fraud

offenses, offenses by narcotics law, and other offenses. No mental disorder was diagnosed in

® The Psychopathy Checklist - Revised (PCL-R; Hare, 2003), frequently used in expert reports, is a diagnostic
assessment instrument for the clinical construct of psychopathy, a robust predictor of persistent delinquency.
Although it is not a classic risk assessment instrument, it was considered as SPJ instrument because of its
methodological approach.
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approximately 30% of the sample. Personality and sexual preference disorders accounted for
just under a quarter of the diagnoses made, followed by schizophrenia, schizotypal and
delusional disorders (F20-29, 17.8%), and mental and behavioural disorders caused by
psychotropic substances (F10-19, 15.7%). In just under half of the reports, the diagnoses
could not be classified by the legally defined mental disorders according to article 20 of the
German penal code. The most frequent classifications accordingto the legal definitions were
severe mental diseases (36.1%) and other severe disturbances of the mind (13.0%). While
more than 85% of the assessment reports indicated an undiminished capability to understand
own behaviour, almost half of the reports indicated a suspended or diminished capability to
control own behaviour. Overall, just over 50% of the examinees were classified as criminally
responsible. In over 65% of the sample, the prerequisites of mandatory treatment in a forensic
psychiatric hospital were not met. In total, there were no statistically significant differences
between the groups (pre/post) in the report- and examinee-related characteristics. No
differences were found between the institutions either (see Table 4.1), which is why the total
sample of reports without differentiation by institution was used for the further analyses.
4.3.1 Implementation of methodological minimum requirements

Table 4.2 shows the implementation of the formal and content-related methodological
minimum requirements for both groups (before and after the publication of minimum
requirements). All items had higher mean scores in the post group, suggesting greater
implementation of the methodological minimum requirements over time: the groups differed
significantly, each with a large effect for the formal, t(156.93) = -8.52, p <.001, d = 1.16,
95% CI [-1.44, -0.88] and content-related methodological minimum requirements, t(209.84) =
-3.98, p <.001, d = 0.53, 95% CI [-0.79, -0.27], as well as for the total score, t1(196.92) = -

6.26, p <.001, d = 0.84, 95% CI [-1.11, -0.57].
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Table 4.1

Statistical Sample Description of Criminal Responsibility Reports depending on Institution and Time Period of Contribution (N = 230)

74

Variable LMU, Munich Charité, Berlin Total sample
(n =100) (n =130) (N =230)
pre post pre post pre post
(n=50) (n =50) (n=59) (n=71) (n =109) (n =121)
n % n % n % n % n % n %

Judicial Order

Articles 20/21 13 26.0 13 26.0 30 50.8 10 14.1 43 39.4 23 19.0

Articles 20/21/63 9 18.0 12.0 5 8.5 14 19.7 14 12.8 20 16.5

Articles 20/21/64 2 4.0 12.0 3 5.1 4 5.6 5 4.7 10 8.3

Articles 20/21/63/64 26 52.0 25 50.0 14 23.7 32 45.1 40 36.7 57 47.1

Articles 20/21/66 0 0.0 0 0.0 1.7 2 2.8 0.9 2 1.7

Articles 20/21/63/64/66 0 0.0 0 0.0 10.2 9 12.7 55 9 7.4
Index Offense

Violent Offense 27 54.0 19 38.0 29 49.2 32 45.1 56 514 51 421

Sexual Offense 3 6.0 5 10.0 6 10.2 13 18.3 9 8.3 18 14.9

Violent/Sexual Offense 4 8.0 2 4.0 4 6.7 3 4.2 8 7.3 5 4.1

Property/Fraud Offense 6 12.0 14 28.0 9 15.3 12 16.9 15 13.8 26 215

Offense by Narcotics Law 4 8.0 6.0 2 34 3 4.2 6 5.5 6 5.0

Other Offense 6 12.0 14.0 9 15.2 8 11.3 15 13.8 15 124
Psychiatric Diagnoses (ICD-10)

No Diagnoses 18 36.0 10 20.0 23 39.0 19 26.8 41 37.6 29 24.0

F00-F09 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0

F10-F19 10 20.0 10 20.0 7 11.9 9 12.7 17 15.6 19 15.7

F20-F29 10 20.0 10 20.0 11 18.6 10 14.1 21 19.3 20 16.4

F30-F39 0 0.0 5 10.0 2 34 1 1.4 2 1.8 6 5.0

F40-F49 0 0.0 0 0.0 2 34 2 2.8 2 1.8 2 1.7
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Variable LMU, Munich Charité, Berlin Total sample
(n =100) (n =130) (N =230)
pre post pre post pre post
(n=50) (n=50) (n=59) (n=71) (n =109) (n =121)
n % % n % % n % n %
F50-F59 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0 0 0.0
F60-F69 10 20.0 12 24.0 11 18.6 22 30.9 21 19.3 34 28.1
F70-F79 2 4.0 3 6.0 2 3.4 7 9.9 4 3.7 10 8.3
F80-F89 0 0.0 0 0.0 0 0.0 1 14 0 0.0 1 0.8
F90-F99 0 0.0 0 0.0 1 0.0 0 0.0 1 0.9 0 0.0
Legally Defined Mental Disorders

No Classification 22 44.0 18 36.0 26 44.1 44 62.0 48 44.0 62 51.2
Severe Mental Disease 19 38.0 17 34.0 25 42.4 22 31.0 44 40.4 39 32.2
Severe Disturbances of Consciousness 1 2.0 1 2.0 0 0.0 0.0 1 0.9 1 0.8
Feeble Mindedness 1 2.0 0 0.0 2 3.3 2.8 3 2.8 2 1.7
Other Severe Disturbances of the Mind 7 14.0 14 28.0 10.2 4.2 13 11.9 17 141

Capability to understand behaviour
capable 46 92.0 49 98.0 42 71.2 60 84.5 88 80.7 109 90.1
diminished capable 3 6.0 1 2.0 10 16.9 6 8.5 13 11.9 7 5.8
ambiguous® 1 2.0 0 0.0 7 119 5 7.0 8 7.4 5 4.1

Capability to control behaviour?
capable 23 47.9 25 51.0 26 44.1 46 65.7 49 45.8 71 59.7
diminished capable 21 34.8 23 46.9 27 45.7 16 22.9 48 44.9 39 32.8
ambiguous® 4 8.3 1 2.1 6 10.2 8 114 10 9.3 9 75

Criminal Responsibility
responsible 25 50.0 25 50.0 26 44.1 44 62.0 51 46.8 69 57.1
not responsible according to article 20 2 4.0 2 4.0 13 22.0 7 9.9 15 13.8 9 7.4
diminished responsible according to article 21 20 40.0 18 36.0 17 28.8 17 23.9 37 33.9 35 28.9
ambiguous® 3 6.0 5 10.0 3 5.1 3 4.2 6 55 8 6.6
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Variable LMU, Munich Charité, Berlin Total sample
(n =100) (n =130) (N =230)
pre post pre post pre post
(n=50) (n=50) (n=59) (n=71) (n =109) (n =121)
n % n % n % n % n % n %
Prerequisites for Mandatory Treatment
No Prerequisites met 28 56.0 36 72.0 45 76.2 41 57.7 73 66.9 77 63.6
Prerequisites according to article 63 10 20.0 7 14.0 7 11.9 11 155 17 15.7 18 14.9
Prerequisites according to article 64 9 18.0 4 8.0 1 1.7 10 141 10 9.2 14 11.6
Prerequisites according to article 66 0 0.0 0 0.0 2 34 7 9.9 2 1.8 7 5.8
ambiguous® 3 6.0 3 6.0 4 6.8 2 2.8 7 6.4 5 4.1

Note. pre/post (before and after the publication of minimum requirements for criminal responsibility assessment reports (Boetticher et al., 2007); LMU, Munich (Department of
Forensic Psychiatry of the Clinic and Polyclinic for Psychiatry and Psychotherapy of Ludwig-Maximilian University in Munich); Charité Berlin (Institute of Forensic Psychiatry
of the Charité in Berlin)

2The assessment was not clearly possible from the expert(s’) point of view (or not to be assumed, but also not to be excluded), which is why several alternative assessments were
listed and left to the normative decision by the court. In most cases, reference was made to clarification in the main hearing.

bSince in some cases there was a diminished capability to understand behaviour, the examination of the capability to control behaviour was obsolete (the sample number thus

varies slightly depending on the institution)
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Table 4.2
Implementation of the Formal and Content-related Methodological Minimum Requirements

for Criminal Responsibility Assessment Reports (N = 230)

Item Designation pre Post
(n=109) (n=121)

M SD M SD

Formal minimum requirements (0 - 23) 19.28 2.28 21.35 1.17
1 Orderer? 1.00 0.00 1.00 0.00
2 Judicial order 1.83 0.40 198 0.13
3 Location? 091 0.29 098 0.16
4 Date? 0.89 031 1.00 0.00
5 Time and scope of the assessment 1.06 0.49 1.20 042
6 Clarification? 0.84 0.36 097 0.18
7 Special assessment methods and documentation 191 0.32 197 0.22
8 Sources of knowledge 190 0.30 199 0.09
9 Separation of findings and interpretation 1.89 0.39 197 0.18
10 Separation of medical knowledge and subjective opinion 192 0.28 2.00 0.00
11 Ambiguities and difficulties 150 0.86 193 0.36
12 Involved experts and employees 198 0.19 2.00 0.00
13 Citation practice? 0.33 0.47 0.79 041
14 Structure? 092 0.28 099 0.09
15 Provisional nature? 039 0.49 059 0.49

Conten-related minimum requirements (0 — 20) 1451 4.80 16.83 3.95
16 Comprehensiveness of exploration 166 051 1.80 0.40
17 Assessment methods 188 0.35 193 0.26
18 Diagnostic system 123 0.82 147 0.71
19 Differential diagnostic considerations 1.29 0.79 1.68 0.57
20 General functional impairments 153 0.63 174 054
21 Functional impairments while offense 1.48 0.70 1.67 0.62

22 Classification to legally defined mental disorders 156 0.66 182 045
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Item Designation pre Post
(n=109) (n=121)

M SD M SD
23 Severity of the disorder 150 0.62 1.78 0.48

24 Offense-relevant impairment of the capability to understand and 1.17 0.79 1.47  0.68
control behaviour

25 Alternative assessment 1.20 0.88 150 0.79

Minimum requirements Total (0 - 43) 33.79 6.00 38.18 4.42

Note. pre/post = before/after publication of the minimum requirements (Boetticher et al. , 2007)

adichotomously gathered items

4.3.2 Transparent discussion of the prerequisites of the articles 20, 21 of the
German penal code

Subsequently, the discussion and substantiation of the prerequisites of the articles 20,
21 of the German penal code in the assessment reports were examined. For the total sample,
there was a significant pre-post difference — starting from a high baseline level of over 90% —
between the assessment reports before and after the publication of the methodological
minimum requirements. Results showed an increasing discussion and substantiation of the
classification to the legally defined mental disorders according to article 20 of the German
penal code over time, with an effect size of Cramér's V = 0 .16 that can be classified as low.
On the contrary, no more frequent (critical) discussion of the capability to understand and
control own behaviour could be observed. Overall, in assessment reports before and after
publication of the methodological minimum requirements, there was a predominant
discussion of these capabilities in (just under) 75% or more of the total sample (cf. Table 4.3).

In addition, the examination of the verbatim formulations of the discussions in the
assessment reports identified frequently used formulations. While the discussion of the
classification of the expert findings to a legally defined mental disorder according to article 20

of the German penal code was strongly oriented toward differential diagnostic considerations
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(with reference to underlying diagnostic systems) and the assessment of the severity of a
disorder, the presentation of the functional impairments with differentiation between
capability to understand and the capability to control own behaviour was mostly transparent
and comprehensible but sometimes very different in detail. It ranged from one sentence to
several pages in the written assessment report. The heterogeneity described above was also
reflected in the level of detail in the written assessment reports; the total number of characters
in the discussion sections varied considerably between the different written assessment
reports.

Table 4.3

Absolute and Relative Distribution of the Existence of a Discussion of the Prerequisites of the

Articles 20, 21 of the German Penal Code depending on the Time Period of Contribution (N

= 230)
Discussion of the prerequisites of the ore (%) oot (%) 2,(1 Vv
articles 20, 21 of the German penal code pre {70 post (%0 x(1) p
Clgssﬁlcatlon to legally defined mental 100 (91.7) 119 (98.3) 549 019 016
disorders
Capability to understand behaviour 79 (72.5) 90 (74.4) 0.11 744 0.02
Capability to control behaviour 92 (84.4) 101 (83.5) 0.04 .848 0.01

Note. pre (n = 109)/post (n = 121) (before and after publication of minimum requirements, Boetticher et al.,

2007)

4.3.3 Implementation of risk assessment in criminal responsibility assessment
reports

All reports in which the judicial orderer questioned a possible accommodation in a
psychiatric hospital and in which, according to the expert, there was a limited capability to
understand or control own behaviour, were analysed regarding the scope of the risk

assessment, the answering of the fundamental prognostic questions and the use of risk
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assessment instruments (n = 110)’. In the pre group, a criminal risk assessment was identified
in 28 of 60 assessment reports (46.7%). In the post group, in 25 of 50 criminal responsibility
assessment reports (50.0%) a criminal risk assessment was identified. The further analyses
referred to this sub sample of 53 assessment reports. Regarding the scope of the risk
assessments (in words), there was a higher number of words in the post group (M = 266.40
words, SD = 337.83) than in the pre group (M = 128.25 words, SD = 170.03), but this
difference just missed statistical significance, t(51) =-1.91, p =.062, d = 0.53.

In these assessment reports, there was an overall lack of or incomplete response to the
fundamental prognostic questions in well over half to just under three quarters of the
assessment reports prior to the publication of the methodological minimum requirements. The
extensive response to the question of risk-reducing measures was found in just over half of
the assessment reports (see Table 4.4). Significant pre-post differences emerged in greater
consideration of fundamental prognostic questions in assessment reports since 2007 regarding
the frequency of mention of the (2) nature, frequency, and severity and (4) risk-increasing
circumstances for the overall sample. Mention of the (1) probability and (3) risk-reducing
measures did not differ over time. The effect sizes calculated for the strength of the difference
varied from low values for (1) probability and for (3) risk-reducing measures to a medium
difference value for (4) risk-increasing circumstances and for (2) nature, frequency, and
severity (see Table 4.4).

Before 2007, risk assessment instruments were used in only one of 28 assessment
reports (3.6%). After the publication of the minimum requirements, in nine of the 25 expert
reports (36%) risk assessment instruments were used (cf. Table 4.5). The final risk
communication was categorical in all expert reports with one exception, in which the risk was

additionally communicated numerically.

7 Assessment reports in which an accommaodation to forensic psychiatric hospital according to article 64 of the
German penal code was discussed irrespective of the capability to understand and control behaviour, were
excluded.
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Table 4.4

Answering to the Four Fundamental Prognostic Questions in Criminal Responsibility Assessment Reports including a Risk Assessment over Time (n

= 53)
Answer Npre Npost 72) p v
Absent? Incomplete? Comprehensive?  Absent®  Incomplete? Comprehensive?
(1) Probability of re-offenses 3 16 9 3 10 12 1.65 439 0.18
(2) Nature, frequency, severity 9 11 8 1 13 11 6.89 .032 0.36
(3) Risk-reducing measures 6 7 15 2 5 18 2.44 295 0.22
(4) Risk-increasing circumstances 10 10 8 2 9 14 6.88 .032 0.36

Note. pre (n = 28)/ post (n = 25) (before and after publication of minimum requirements, cf. Boetticher et al., 2007)

aabsent (no reference to the question), incomplete (only partial reference to the question), comprehensive (complete reference to the question)

Table 4.5

Use of Risk Assessment Instruments in Criminal Responsibility Assessment Reports including a Risk Assessment over Time (n = 53)

Use of risk assessment instruments Npre Npost 7A) p \
yes no yes No
2nd generation 0 28 4 21 4.86 .028 0.30
3rd generation 0 28 3 22 3.56 .059 0.26
SPJ? 1 27 8 17 7.57 .006 0.38
Total 1 27 9 19 9.07 .003 0.41

Note. pre(n = 28)/ post (n = 25) (before and after publication of minimum requirements, cf. Boetticher et al., 2007)

aSPJ (Structured Professional Judgement)
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4.3.4 Consideration in judicial verdicts

Table 4.6 shows a consideration of expert findings in judicial verdicts (or in the
corresponding judicial documents available) in three quarters of the verdict documents
obtained. The discussion of the prerequisites of the articles 20, 21 of the German penal code
in the judicial verdicts showed a documentation of the classification to the legally defined
mental disorders as well as the assessment of the capability to understand and control
behaviour in about half of the examined verdicts or judicial decisions. Overall, there were no
significant differences in the pre-post comparison between judicial verdicts before and after
the publication of the methodological minimum requirements. Discrepancies between expert
recommendations of the written assessment reports and the final judicial verdict decisions
were found in ten of the 124 (8.1%) verdict documents examined. The discrepancies included
assessments of the prerequisites of the articles 20, 21 of the German penal code.

In addition, numerous different formulations could be identified in the judicial
verdicts, which — irrespective of the necessary orientation to different legal contexts and
specifications — illustrated the heterogeneity of the judicial discussion of the prerequisites of
the articles 20, 21 of the German penal code in judicial practice. The total number of
characters in the discussion parts of the verdicts varied significantly between the different

courts.
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Table 4.6
Absolute and Relative Distribution of the Consideration of Expert Findings in Judicial Verdicts, the Presence of a Discussion of the Prerequisites of
the Articles 20, 21 of the German Penal Code in the Judicial Verdicts, and the Discrepancies between Expert Recommendations and Final Verdict

Decisions depending on the Time of Contribution (N = 136)

Variables Pre Post Total sample 71 P \%
yes No yes no yes no
n % n % n % n % n % n %
Consideration of expert findings in judicial verdicts 67 827 14 173 39 709 16 291 106 779 30 221 266 .103 0.14

Discussion of the prerequisites of articles 20,21, German penal code?

Classification to legal mental disorders 39 506 38 494 19 388 30 612 58 460 68 54 1.7 192 0.12
Capability to understand behaviour 40 519 37 481 17 347 32 653 57 452 69 548 36 .058 0.17
Capability to control behaviour 47 610 30 390 23 469 26 532 70 556 56 444 241 12 0.14

Discrepancies between judicial verdicts and expert

o 5 67 70 933 5 102 44 8938 10 81 114 919 05 479 0.06
recommendations

Note. Pre (n = 81) /post (n = 55) (before and after publication of minimum requirements (Boetticher et al., 2007); Nciassification to legal mental disorders = 126; Ncapability to understand behaviour =
126; nCapabiIity to control behaviour = 126; nDiscrepancies between judicial verdicts and expert recommendation s— 126; N =136
2Ten court decisions could not be included in the analyses because they did not contain any information regarding the relevant question.

® Twelve court decisions could not be included in the analyses because they did not contain any information regarding the relevant question.
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4.4 Discussion

The results regarding an implementation of the methodological minimum
requirements showed significant differences over time. This indicates an improvement in the
quality of expert assessment practice as a result of the publication of the methodological
minimum requirements and is in line with comparable studies regarding criminal risk
assessment (Wertz et al., 2018). In addition, the separate analysis of the implementation of the
"core content-related criteria” (Priter-Schwarte et al., 2019, p. 128) showed that the
transparent and comprehensible discussion and substantiation of the classification of the
legally defined mental disorders as well as the detailed discussion of the capability to
understand and control behaviour — as required by the minimum requirements — were
implemented in about 75% or more of the assessment reports. Significant differences between
the assessment reports before and after the publication of the methodological minimum
requirements were only evident in a more frequent discussion of the classification to the
legally defined mental disorders according to article 20 of the German penal code,
considering a correspondingly high initial level. Additionally, results regarding an
examination of the verbatim formulations of the discussions illustrate the heterogeneity of the
expert discussion concerning the prerequisites of the articles 20, 21 of the German penal code
from a qualitative and quantitative perspective. Very different emphases could be identified
regarding contextual substantiations and transparent presentations. The heterogeneity over
time, despite the (at least partially) significantly stronger expert consideration of the
prerequisites, was also reflected in the level of detail in the assessment reports.

The results thus provide indications of a desirable implementation of the
methodological minimum requirements into practice and contrast with earlier studies in which
implementation was assessed more critically (e.g., Pruter-Schwarte et al., 2019). Nonetheless,
it is important to note, in a limiting manner, the special status of university institutions, whose

heads were both members of the working group that developed the criteria catalogue (cf.
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Boetticher et al., 2007). In university institutions, it can also be assumed that there is an
increased institutional quality assurance (Wertz et al., 2018). Considering a limited
comparability with older studies due to different methodological approaches (e.qg., different
operationalisation of the methodological minimum requirements), this could be an
explanation for the more positive results within the present study.

Even if the methodological minimum requirements have gained general appreciation
in research and practice in the meantime, they are by no means taken into account by every
forensic expert (Dahle et al., 2012; Kunzl et al., 2009; Kunzl & Pféfflin, 2011; Schnoor, 2009;
Verell, 2015). It should be noted that the methodological minimum requirements do not
represent binding legal criteria, the non-implementation of which would constitute a legal
defect in any case. In this respect, it is not necessarily a quality defect in the context of the
present study if experts do not follow the criteria. Nevertheless, formulation of the minimum
requirements for example already illustrates that a discussion of the prerequisites of the
criminal responsibility assessment as well as a correct answering of the questions should be
conducted regularly. Thus, no particular high-quality standards are described. The criteria
reflect the minimum level of differentiation in the assessment reports, from which
discrepancies should only be made in factually substantiated exceptional cases. Conversely,
compliance with the methodological minimum requirements does not guarantee a “correct”
assessment and expert (Konrad, 2010), especially since the minimum requirements are also
criticized alongside concerns with operationalization (Eisenberg, 2005) and clinical and
practical applicability for assessing the severity of diverse mental disorder groups (Konrad,
Huchzermeier & Rasch, 2019; Dobbrunz & Briken, 2020; Ful} et al., 2020).

Regarding this critical discussion, a further examination of the methodological
minimum requirements seems useful. In addition to new empirical findings, changes in the

legal framework could also be considered and mapped. Similarly, the recommendations for
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risk assessment reports have recently been updated (Boetticher et al., 2019; Kroeber et al.,
2019).

The criminal risk assessment in criminal responsibility assessment reports in which the
orderer questioned the prerequisites of a mandatory treatment and in which the expert stated a
limited capability to understand or control behaviour showed a heterogeneous implementation
from a quantitative and qualitative point of view. Only half of the reports in which a risk
assessment would have been indicated contained a risk assessment. The scope of the
assessment in the written report varied greatly. There was also incomplete answering to the
fundamental prognostic questions and sporadic use of standardized risk assessment
instruments. There were no significant changes over time. The study results indicate a need
for action for quality assurance in this area, which has already been emphatically criticized in
the past (Schmitt & Rettenberger, 2015). In this respect, it seems obvious that research
findings from this area should also be accounted for to a greater extent in the risk assessment
for possible placement to mandatory treatment in criminal responsibility assessment reports.
Conclusions are also supported by the recently updated recommendations for risk assessment
reports (Boetticher et al., 2019; Kroeber et al., 2019).

Finally, the examination of the information on procedural outcomes revealed the
heterogeneity of judicial consideration of expert findings. The limits of expert witness report
evaluations in judicial verdicts were in line with a previous study in which the scope of the
entire responsibility verdict was comparatively small, averaging less than two pages and
accounting for well under one percent of the total verdict length (Verrel, 1995). Equal to the
findings of the current study, Verrel (1995) showed that no discussion of the expert findings
was found in verdicts in almost 20% of all cases with expert participation. In the majority of
cases, the expert's findings were merely reproduced and evaluated in only ten percent of the

cases. In the current study, there were no significant differences over time, which seems to
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indicate that the methodological minimum requirements do not have a decisive influence on
judicial practice.

The results show potential for quality assurance not only for the experts but also for
the orderers of criminal responsibility assessment reports. The methodological minimum
requirements for criminal responsibility assessment reports should not only be implemented
by experts but should be considered by orderers — especially in the context of a transparent
presentation of the prerequisites for mandatory treatment in verdicts. In terms of general
considerations of quality assurance in the field of criminal responsibility assessment, the
provision of transcripts of judicial verdicts according to article 475 (4) of the German penal
code could be helpful for experts to improve their ability to communicate psycho-scientific
findings to the court regarding knowledge of the consideration of the assessment report in
verdicts (Pfister, 2019).

Nevertheless, the present study shows methodological limitations. Above all, some
criteria of the methodological minimum requirements were difficult to assess retrospectively
based on the written assessment reports. Furthermore, when evaluating the outcome of the
proceedings, it must also be taken into account that the complete judicial verdict was not
always available; in some cases only abridged versions of the verdict, decisions, or copies of
the verdict could be obtained. In addition, it was usually not possible to determine from the
verdicts if the expert deviated from the preliminary written assessment report during oral
testimony at the main hearing. The present study examined the minimum requirements and
thus only one of many possible measures for quality assurance of assessment reports. A final
assessment of quality was not the aim of this study and would exceed the limits of an
operationalized set of criteria for methodological minimum requirements. For these purposes,
other measures of quality assurance must be pursued. Only recently, for example, the peer

review process known in science was applied to expert witness reports in family law
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(Kannegieler, 2018). A similar quality-assurance procedure would also be conceivable and
desirable for criminal responsibility reports (Banse, 2017).

Irrespective of these limitations, the present study identified potential for improvement
for both experts and orderers in terms of standardized practice in the assessment of criminal
responsibility. Noticing an increased compliance with formal and content-related criteria in
assessment reports due to the publication of the methodological minimum requirements, can
be encouraging regarding an even more efficient implementation of minimum requirements.
Although the heterogeneity of methodological implementation and the level of detail in the
assessment reports were more apparent, also improvements in the implementation of risk

assessments were identified over time.
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5. The Use and Reporting Practice of Psychological Tests in German Risk and Criminal

Responsibility Expert Reports®

Abstract

Assessment reports about individuals charged/convicted of offenses have an influence
on significant personal consequences for examinees by sentencing decisions regarding
placement in a forensic hospital or prison. As there is evidence that unstructured clinical
judgments have limited accuracy, research-based practice recommendations call for the use of
standardized measures and for experts to base their assessments on empirically supported
psychological tests. Previous findings on the actual use of psychometric tests indicate an
increasing but still heterogeneous use of psychological tests, highlighting the continued
relevance of a professional debate on best diagnostic practice. A potential shortcoming,
however, is that these studies almost exclusively relied on clinicians’ self-reports. The present
paper presents an analysis based on the actual (retrospectively assessed) usage in risk (n =
489) and criminal responsibility assessment reports (n = 272) as well as corresponding
psychological test reports (n = 313) for examinees in Germany between 1990 and 2016. In
accordance with previous survey data, results showed a frequent usage of a diverse range of
psychological tests. Contrarily, performance-based personality tests, typically subsumed
under so-called (semi-) projective personality tests, are still implemented regularly in
forensic-clinical practice, although number and frequency seem to be decreasing. Taken
together, the findings offer an important assessment of forensic psychological testing in
diagnostic practice.

Keywords: psychological test, forensic assessment, risk assessment, criminal

responsibility, expert reports

8 Paper published as Wertz, M., Hank, L., Hausam, J., Konrad, N., Schiltz, K. Imhoff, R. & Rettenberger, M.
(2022). The use and reporting practice of psychological tests in German risk and criminal responsibility expert
reports. Psychology, Crime & Law. Advance online publication. https://doi.org/10.1080/1068316X.2022.2063286
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5.1 Introduction
5.1.1 Psychological Testing in Forensic Settings

A plethora of research has repeatedly established the superiority of statistical,
actuarial, or mechanical prediction methods and the limited accuracy of unstructured clinical
judgments not only for criminal risk assessments but for a diverse range of aspects of human
behavior (Bengtson & Langstrom, 2007; Grove & Meehl, 1996; McLaughlin & Kan, 2014;
Mehl, 2013; Rettenberger & Eher, 2016). Because a structured clinical approach is also
indispensable in forensic assessments, clinical conclusions about relevant aspects of
personality, cognitive functions, intelligence, or mental disorders of examinees in assessment
reports should follow strict scientific standards, also including the use of standardized
psychological measures based on scientific theory and technique. Due to psychometric
characteristics of psychological tests, relevant aspects can be measured more objectively,
reliably, and validly by implementing a distinct degree of standardisation and formalisation,
especially in terms of standard values and norm data. Besides clinical interviews, risk
assessment instruments and file information, experts therefore consequently base their
assessments on empirically supported psychological tests to gain psychometrically sound
foundation of reports (American Psychological Association, 2013; McLaughlin & Kan, 2014;
Miller, 2013). Hence, psychological assessment is a defining area of practice, training, and
research for professional psychologists, a large majority believe psychological assessment is a
valuable aid in assisting diagnostic and treatment decisions or in screening for cognitive or
neuropsychological deficits (Wright et al., 2017).

A range of studies has reported that psychological testing is applied in a variety of
different types of forensic evaluations, including risk and criminal responsibility assessments
(Archer et al., 2006; Borum & Grisso, 1995; Lally, 2003; McLaughlin & Kan, 2014; Neal et
al., 2019; Varela & Conroy, 2012; Viljoen et al., 2010; Watkins et al., 1995; Wright et al.,

2017; Zapf et al., 2004). Different studies indicated that within forensic psychology and
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psychiatry, psychological testing seems to be a commonly used source of information in
expert reports (e.g., Cutler & Kovera, 2011; McLaughlin & Kan, 2014; Neal & Grisso, 2014;
Serafim et al., 2015; Wright et al., 2017). Previously published surveys reported that among
forensic psychologists, approximately 30% of the working time in forensic-clinical practice is
spent in psychological testing (Archer et al., 2006). A more recent survey reported an average
of 24% of direct practice time conducting any psychological assessment, while participants
working in a forensic setting spent a significantly greater percentage of their time with
psychological testing than those in non-forensic institutions (Wright et al., 2017). Although
surveys consistently identified psychological testing as an important component of forensic
evaluations, frequency, nature, and concrete application practice of tests and therefore degree
of formalisation vary significantly by setting, legal question, and evaluation focus (Archer et
al., 2006; Fuger et al., 2014; Lally, 2003; McLaughlin & Kan, 2014; Neal, 2018).

Due to survey data studying the frequency and acceptability of psychological tests in
different areas of forensic psychology (Archer et al., 2006; Boccaccini & Brodsky, 1999; De
Clerq & Vander Laenen, 2019; Lally, 2003; McLaughlin & Kan, 2014; Neal, 2018; Neal et
al., 2019; Neal & Grisso, 2014; Viljoen et al., 2010; Wright et al., 2017), multiscale
personality tests (like the Minnesota Multiphase Personality Inventory-2 [MMPI-2; Engel et
al., 2000], the Personality Assessment Inventory [PAI; Morey, 1991] or the Revised NEO
Personality Inventory [NEO-PI-R; Costa & McCrae, 2008]) were generally mentioned most
frequently. Consistent with the results of previous surveys, findings underline the continuing
popularity of traditional clinical assessment instruments in forensic psychology, such as the
MMPI-2 (Archer et al., 2006; Lally, 2003; Mclaughlin & Kan, 2014; Neal et al., 2019; Wright
etal., 2017). Rated as suitable to examine the mental state at the offence in terms of cognitive
and intellectual functions, various forms of the Wechsler Adult Intelligence Scale-111 (WAIS-
I11; Wechsler, 1997) were recommended consistently by survey respondents, followed by

other performance tests (Archer et al., 2006; Boccaccini & Brodsky, 1999; Lally, 2003; Neal
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& Grisso, 2014; Viljoen et al., 2010; Wright et al., 2017). Another of the most commonly
used group of assessment instruments were the symptom specific measures or inventories like
the Beck Depression Inventory (BDI; Beck et al., 1979), as reported by a recent survey
(Wright et al., 2017).

Contrary to the findings of Lally (2003) and McLaughlin and Kan (2014) - indicating
that performance-based personality tests, typically classified as projective measurements
(Meyer & Kurtz, 2006; Viglione & Rivera, 2003), were neither accepted nor were the least
often used in practice - and despite science-based criteria for the admissibility, the
predominant number of surveys and examinations of court-ordered expert reports suggest that
multiple performance-based personality tests (like the Rorschach test [Rorschach, 1927] or
the Thematic Apperception Test [Morgan & Murray, 1935]) continue to be used by a
substantial number of psychologists (Archer et al., 2006; De Clerg & Vander Laenen, 2019;
Neal et al., 2019; Viljoen et al., 2010). Taken together, international surveys reported that
most forensic evaluations are using multiple psychological tests, noting the extreme variety
regarding the number of tools used (De Clerq & Vander Laenen, 2019; Fuger et al., 2014;
Lees-Haley et al., 1996; McLaughlin & Kan, 2014; Neal & Grisso, 2014; Warren et al., 2006;
Wright et al., 2017).

However, despite these studies, other authors have criticized the fact that the
knowledge of forensic psychological testing in practice is still lacking compared with general
clinical practice (Lally, 2003; Neal et al., 2019). This means that, on the one hand, there are
some comparatively frequently used and relatively popular measures like the MMPI-2 or the
Wechsler Intelligence scales but, on the other hand, there is no consensus about psychological
test usage and the degree of formalisation in forensic evaluations (Archer et al., 2006; Golden
& Lashley, 2014; Gowensmith & McCallum, 2019; Lally, 2003; Richards et al., 2015). Even
if studies exist that survey forensic psychologists about the tests they are using regularly, the

knowledge about forensic psychological testing in forensic-clinical practice is still sparse
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compared to other (i.e., non-forensic) clinical settings (Archer et al., 2006; Lally, 2003). For
example, there is still little empirical data about reporting and consideration of psychological
test results in forensic court reports.
5.1.2 The Legal Background of Expert Witnesses in the German Penal Law

In Germany, the majority of criminal assessment reports focus on the culpability and
recidivism risk of individuals charged or convicted of sexual and/or violent offenses (Dunn et
al., 2014). Reports are required to assess whether there is a clinical diagnosis which abolishes
or diminishes the insight of the alleged person regarding the wrongfulness of the criminal act
or the capability to act through a lack of insight, and if the offender poses a risk of future
offences (due to his or her assumed mental disorder). The German legal system has three
categories of culpability in mentally disordered offenders: culpable, diminished culpable, and
not culpable (articles 20 and 21 of the German Penal Code). The forensic assessment requires
a two-step evaluation: first, the alleged person must have a legally defined disorder at the time
of the offense. These respective legal terms are: Severe Mental Disease, Severe Disturbances
of Consciousness, Mental Retardation, and Other Severe Disturbances of the Mind
(translations as close as possible to the legal code terminology; for an empirical evaluation of
the stigmatizing nature of these terms see Rosch et al., 2021). Mental Diseases in the sense of
the law are, for example, organic or genetic disorders, diseases of the brain, severe acute
intoxications, and major mental disorders. The term Severe Disturbances of Consciousness
means short but exceptionally severe mental disturbances in individuals, who are otherwise
mentally sane (i.e., severely affective exceptional situations). The term refers to the evaluation
of criminal responsibility regarding so-called affect crimes due to consciousness disturbances.
Mental retardation is understood as a severe deficit of intelligence, which restricts
substantially the ability to understand and act due to legal standards. All other mental
disorders, like personality disorders, sexual deviations, and other chronic or longer lasting

reactive disorders are classified with the term Other Severe Disturbances of the Mind.
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If the defendant suffered from one of these disorders, the expert witness has to assess
the functional consequences of the disorder at the moment of the criminal act. The alleged
person, who was unable to understand the unlawfulness of the criminal act or lacked the
ability to control his actions because of one of the four disorders mentioned in article 20, is
usually considered not responsible. When his or her ability to control his or her actions was
severely diminished, the responsibility is regarded as diminished (article 21 of the penal
code). Finally, psychologists and psychiatrists will also be asked about the dangerousness of a
defendant. Defendants who are not culpable and who are at the same time considered to be
dangerous are sentenced to mandatory treatment in a forensic mental hospital. Those who are
diminished responsible are sentenced to both hospital treatment and prison, and the time spent
in prison will be deducted from the period of the prison sentence. Individuals suffering from
addiction disorders are sentenced by article 64 of the German penal code and individuals
suffering from any other diagnoses by article 63 of the German penal code. Furthermore,
Germany also has provisions for preventive detention of persons regarded as dangerous serial
offenders (article 66 of the German penal code). Risk assessments from mental health
professionals will be required not only at the time of sentencing but several times thereafter,
because detaining and releasing mentally ill or chronically dangerous offenders from hospitals
or prisons depend strongly on the results of their risk assessment reports. The mental health
professionals do not make decisions about detaining or releasing a person but give their
advice to the courts, which then have to base their decisions upon their legal understanding
and the empirical evidence of the individual case (Dunn et al., 2014).

Psychological test expertise is either part of a forensic expert report or forensic
psychologists are asked to conduct an additional specific psychological test report for other
mental health professionals like, for example, forensic psychiatrists (Rieger & Stadtland,
2013; Schneider et al., 2015; Wertz & Tippelt, 2019). Generally, the frequency of the usage of

psychological testing within court statements is increasing (Habermeyer, 2008). Although
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psychological testing seems to have a general acceptance within the forensic field in Germany
(Habermeyer, 2008; Schneider et al., 2015), empirical findings about the usage and
application of tests and especially about the consideration of forensic psychological testing in
the final judgments of risk or criminal responsibility of individuals charged or convicted of
offenses is still sparse. A German study found an increased usage of test instruments of 55%
in 227 forensic evaluations regarding the preventive detention in comparison to reported 20%
in a period of ten years (Habermeyer, 2008; Kinzig, 1997a, 1997b). A survey of the diagnostic
practice in social therapy units in the German prison system (Etzler & Rettenberger, 2019)
showed that psychological testing plays a key role in planning and monitoring treatment but at
the same time indicates a relatively heterogenous diagnostic practice in these institutions.
Another survey described the outpatient aftercare of individuals convicted of sexual offenses
after release from prison in Germany, indicating a regular use of standardized diagnostic tests,
mostly multidimensional personality instruments (Gregorio Hertz et al., 2019).

As “Specialty Guidelines for Forensic Psychology” (American Psychological
Association, 2013), a “Practice Guideline for the Forensic Assessment” by the American
Academy of Psychiatry and the Law (Glancy et al., 2015), or “Best Practices in Forensic
Mental Health Assessment” (Heilbrun et al., 2009) were developed and published
internationally, a German assessment system of psychological tests provides additional
evaluation criteria for usage of psychological testing, also including description of type,
content and diagnostical purpose as well as norm sample, reliability, and validity of tests
(Diagnostik- und Testkuratorium, 2018). In Germany, methodological minimum requirements
were published for criminal responsibility (Boetticher et al., 2007) and risk assessment reports
(Boetticher et al., 2006, 2019; Krober et al., 2019) by an interdisciplinary working group,
including recommendations for usage of psychological testing. According to these

requirements, practical use and selection of psychological tests are based on psychometric
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quality criteria validated by empirical studies. Tests also have to meet requirements according
to adequate norm samples of the German-speaking area.
5.1.3 Study Objectives

It is thus still largely unknown whether the increase in self-reported usage of
psychological tests is mirrored in a corresponding increase of the actual usage in forensic
practice (as shown for the usage of risk assessment instruments in German risk assessment
reports; Wertz et al., 2018). Furthermore, data about reporting practice and influence of
psychological testing on corresponding assessments is lacking. The present study will remedy
this research desideratum by providing empirical data about the use of psychological testing
in criminal responsibility and risk assessment reports in Germany. More precisely, study
objectives were to examine

e the number, frequency, content, and type of tests used in assessment reports in real

practice,

e if frequency of test usage is increasing and dependent on type of forensic

assessment (risk assessment vs. criminal responsibility), and

e the reporting practice and influence of test results on assessment reports

(especially with regard to the final judgments).

While in previous studies the survey data were usually based on the self-reports of
clinicians (e.g., Archer et al., 2006; Lally, 2003; Wright et al., 2017), in the present
investigation a comprehensive amount of court reports about risk assessment and criminal
responsibility cases were empirically analysed. Thereby, the analysis units were not self-
reports of expert witnesses but assessment reports.

5.2 Methods

To examine the clinical relevance of forensic psychological testing in criminal risk and

responsibility assessment, a retrospective analysis of risk and criminal responsibility

assessment reports (N = 761) was conducted. The forensic evaluations underwent an
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empirical validation regarding the concrete usage of psychological tests depending on the type
of forensic assessment and the year of contribution. In assessment reports including
psychological testing, content subgroup and type of test instruments were examined, and all
identified used tests were listed. Data was systematically gathered; only data concerning
accommodation (in forensic hospital) or imprisonment (in penitentiary) in criminal
responsibility assessments was not available at the time of data collection because at the
moment when the expert report was written, it was unclear whether the charged individual
will serve a prison sentence (in cases where criminal responsibility was confirmed) or be
transferred to a forensic psychiatric institution (in cases where criminal responsibility was
denied).
5.2.1 Sample Description and Descriptive Data

The sample consisted of risk (n = 489) and criminal responsibility assessment reports
(n = 272) for individuals charged or convicted of offenses which have been gathered from
different German institutions representing common general forensic practice in Germany: the
penitentiary in Freiburg (n = 150), the Institute of Forensic Psychiatry at the Charité, Berlin (n
= 128), and the Department of Forensic Psychiatry of the University Hospital Munich (n =
483)°. Assessment reports conducted between 1990 and 2016 were ordered by diverse judicial
parties to the proceedings like local or district courts, courts for the execution of prison,

higher regional courts, and public prosecutors. All available risk assessment reports which

® The university hospital institutions in Berlin and Munich provide external forensic assessment reports for a
diverse number of different courts or public prosecutors as well as education and training of forensic students,
psychologists, psychiatrists, and other clinicians working in the forensic field. The penitentiary in Freiburg is run
by the federal state Baden-Wuerttemberg in the southwest of Germany and has the primary goals of
imprisonment and rehabilitation of prisoners. At a penitentiary, assessment reports are not done by the institution
itself, but are mostly obtained by external, residential psychiatric or psychological experts, who are in most cases
not affiliated to a specific academic or scientific institution. Overall, the institutions represent common forensic-
clinical practice, as psychiatric hospitals and penitentiaries are not just asked regularly but in the majority of

cases to conduct assessment reports in Germany.
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were accessibly archived in institutions were included in the total sample. Given that we
intended to gain data of adult male offenders, we excluded female and underage offenders.
Reports that were only based on records without personal examination of individuals, as well
as incompletely archived reports, were also excluded.

Overall, 110 different experts wrote the risk assessment reports. Nearly all risk reports
were contributed by psychiatrists (92.2 %, n = 451), while 7.8 % (n = 38) were reported by
psychologists. Three hundred seventy-six (76.9 %) criminal risk reports were reported by
interdisciplinary teams (e.g., by including an additional psychological test report or an
additional interview about the social rehabilitation process by a qualified sociologist). The
descriptive statistics (see Table 5.1) present the number of included assessment reports
depending on the type of forensic assessment, judicial order, accommodation (in forensic
hospital) or imprisonment (in penitentiary), index offense, and psychiatric diagnoses of
individuals charged or convicted of offenses. As at the University Hospital Munich
psychological testing in forensic evaluations is reported via additional psychological test
reports by default, a subsample of these additional psychological test reports (n = 313) was

identified.
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Table 5.1

Descriptive Statistics of all included Risk and Criminal Responsibility Assessment Reports

Variable - . Criminal responsibility assessment
Criminal risk assessment reports reports
n % n %
Accommodation/Imprisonment
Penitentiary 159 325
Preven-tlve Dete.zntlon (866%) 106 21.7 bNo data available
Forensic Psychiatry (863?) 214 43.8
Forensic Psychiatry (§64%) 10 2.0
Judicial Order
Granting Privileges 26 5.3 -- --
Release 235 48.1 -- --
Privileges/Release 110 22.5 -- --
Preconditions for 8662 26 5.3 -- --
Privileges of §662 20 4.1 - -
Release of §662 56 115 - -
Privileges/Release of §662 16 3.3 -- -
8 20/212 - - 70 25.7
§ 20/21/63? - - 43 15.8
§ 20/21/64% - - 18 6.6
§ 20/21/63/642 - - 116 42.6
§ 20/21/63/64/66° - - 25 9.2
Index Offence
Violent Offence 212 43.4 129 47.4
Sexual Offence 75 15.3 35 12.9
Violent-/Sexual Offence 149 305 16 5.9
Property-/Fraud Offence 24 4.9 44 16.2
Offence by narcotics law 17 35 18 6.6
Arson 12 25 0 0
Other Offences 0 0.0 30 11
Psychiatric Diagnoses (ICD-10)°¢
No Diagnoses 130 26.6 89 32.7
F00-F09 24 49 0 0.0
F10-F19 44 9 43 15.8
F20-F29 62 12.7 41 15.1
F30-F39 1 0.2 10 3.7
F40-F49 0 0.0 5 1.8
F50-F59 0 0.0 0 0.0
F60-F69 211 43.1 68 25
F70-F79 8 1.6 13 4.8
F80-F89 1 0.2 1 0.4
F90-F99 8 1.6 2 0.7

Notes. N = 761 (n = 489 risk assessment and n = 272 criminal responsibility reports)

2articles 20 (not culpable), 21 (diminished culpable), 63 (forensic psychiatry, individuals suffering from



PSYCHOLOGICAL TESTING IN EXPERT REPORTS 100

any other diagnosis except addiction disorders), 64 (forensic psychiatry, individuals suffering from addiction
disorders) or 66 (provisions for preventive detention of persons regarded as dangerous serial offenders) of the
German penal code; see further explanations in detail in the section about the legal background of expert
witnesses in the German penal law

®No data about accommodation/imprisonment (e.g., pretrial detention or as per criminal procedure code

126a) of individuals charged or convicted of offenses at time of criminal responsibility assessment was

available by retrospective analysis of reports.

¢ FO0-F09 = Organic, including symptomatic, mental disorders; F10-F19 = Mental and behavioural disorders due
to psychoactive substance use; F20-F29 = Schizophrenia, schizotypal and delusional disorders; F30-F39 = Mood
[affective] disorders; F40-F49 = Neurotic, stress-related and somatoform disorders; F50-F059 = Behavioural
syndromes associated with physiological disturbances and physical factors; F60-F69 = Disorders of adult
personality and behaviour; F70-F79 = Mental retardation; F80-F89 = Disorders of psychological development;

F90-F99 = Behavioural and emotional disorders with onset usually occurring in childhood and adolescence

5.2.2 Empirical Data Collection and Procedure

Reports that were only based on records without personal examination of individuals,
as well as incompletely archived reports, were excluded (n = 11). The number and frequency
of used instruments was analysed, and afterwards the used tests were allocated to
subcategories regarding their content or main measurement purpose (intelligence, specific
cognitive functions, personality [multidimensional, specific, and performance-based'’],
assessment of mental disorders, psychosexual constructs, and symptom / performance
validity). Additionally, the type of tests was categorized as performance-based personality
measures, performance tests, questionnaires, and semi-structured interviews. Finally, the
number and frequency of each used test according to legal question (risk assessment vs.

criminal responsibility) was examined.

10 Typically, and historically classified as (semi-)projective measurements (Meyer & Kurtz, 2006; Viglione &
Rivera, 2003), in this study referred to as performance-based personality measures.
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To examine the reporting practice of psychological testing in assessment reports, a
sample of additional psychological test reports of the University Hospital Munich was
identified (n = 313) and included in the analysis. Corresponding assessment reports
underwent an empirical validation with respect to reporting of tests and test results of
additional psychological test reports. Characteristics of reporting were rated on a three-point
Likert-scale from “not at all*“ (no reporting), “incomplete* (reporting, but incomplete for all
used test instruments) to “complete” reporting (reporting of all used instruments). To
determine the interrater reliability of this rating, a random sample of 31 psychological test
reports (10.1%) was co-rated by a trained second rater, which showed high reliability
coefficients for the three rating categories of reporting characteristics with ICCs from .896 to
943, p <.001, 95% Cls [.801-.979].

5.3 Results
5.3.1 Use of Forensic Psychological Testing in Real Practice

Table 5.2 provides information on the use of test instruments depending on the type of
forensic assessment (risk assessment vs. criminal responsibility). Findings show a significant
difference in test usage in accordance to the type of forensic assessment (Cramérs V = .29):
Three hundred sixty-five (74.6%) risk assessment reports included psychological tests, and in
123 (45.2%) criminal responsibility assessment reports, tests were used. Also, risk assessment
reports on average included significantly more tests than criminal responsibility reports,
t(486) = 3.811, p <.001, d = .40. Significant mean differences of test usage regarding the year
of contribution could only be found in risk assessment reports. Results show more frequent
use of psychological testing over time, while in criminal responsibility reports no significant
differences could be identified (see Table 2).

Regardless of the type of assessment, personality tests were applied most, especially
performance-based and multidimensional personality tests, whereas the most used types of

tests were questionnaires. In criminal responsibility assessment reports, a higher percentage of
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tests regarding cognitive functions and especially intelligence as well as more performance

tests were used than in risk assessment reports. A separate analysis showed that the use and

number of performance-based personality measures decreased significantly over time, while

other types of test instruments showed a significant increase by year of contribution (see

Table 5.2).

Table 5.2

Descriptive percentage Distribution of Test Usage in the Total Sample and (Number of) Used

Test Instruments depending on Year of Contribution, Content Subgroup and Type of Test

Instrument in Assessment Reports

Criminal risk assessment Criminal responsibility
Variable reports assessment reports
N % n %
Usage of psychological Tests? 365 74.6 123 45.1
Number of tests (mean, SD)® 7.2 (SD=3.1) 5.9 (SD=2.7)
Year of Contribution®
1990 - 1999 e 0e 17¢ 53.1¢
2000 - 2005 101 68.7 50 46.7
2006 - 2010 160 74.4 19 422
2011 - 2016 104 81.9 37 41.6
Content Subgroup
Personality (total) 354 96.9 102 82.9
multidimensional 315 86.3 97 78.9
specific Traits 152 41.6 35 28.5
performance-based? 294 80.5 76 61.8
Cognitive Functions 159 43.6 65 52.8
Intelligence 153 41.9 99 80.5
Mental Disorder 96 26.3 17 13.8
Psychosexual Constructs 79 21.6 9 7.3
Symptom / Performance Validity 91 24.9 15 12.2
Type of Test
Questionnaire 347 95.1 101 82.1
Performance-Based Personality Measures 325 89.0 84 68.3
Performance Test 265 72.6 105 85.4
Structured Interview 14 3.8 5 4.1

Notes. N = 761 (n = 489 risk assessment and n = 272 criminal responsibility reports)

aSignificant difference regarding type of forensic assessment (criminal risk (M = 7.2; SD = 3.1) vs. criminal

responsibility (M = 5.9; SD =2.7) reports; ¥*(1) = 65.767, p < .001, V = .294)

® Significant difference regarding type of forensic assessment (criminal risk vs. criminal responsibility
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reports; t(486) = 3.811, p <.001, d =.397)

¢ Differences regarding year of contribution in criminal risk (n = 365), y*(2) = 6.266, p = .044, ¢ =.113) and
criminal responsibility reports (n = 123), ¥2(3) = 1.545, p = .672, ¢ = .075. Additionally, use and number of
projective measures decreased significantly over time (¥*(2) = 6.843, p =.039, ¢ =.131), while other types of
test instruments showed a significant increase by year of contribution.

dTypically and historically classified as (semi-)projective measurements (Meyer & Kurtz, 2006), in this study
referred to as performance-based personality measures

¢ Percentages in parentheses refer to relative number of reports with psychological testing in all conducted

assessment reports in that time period

As reported in Table 5.3, generally a diverse range of tests was applied. In 365 risk
assessment reports, 135 different tests were used. The three most frequently used
psychological tests were performance-based personality measures (Photo-Hand-Test!?,
Rorschach-Test, and the Rosenzweig Picture-Frustration-Test'?), followed by
multidimensional personality tests (MMPI-2, Personality Style and Disorder Inventory) and
an intelligence test (Wechsler Adult Intelligence Scale). In the 123 criminal responsibility
reports, 101 different tests were used: The Wechsler Adult Intelligence Scale was used most,
followed by performance-based measures (Photo-Hand-Test, Rosenzweig Picture-
Frustration-Test), and a multidimensional personality test (MMPI-2). In general, in the
subsample of risk assessment reports, there was a focus on describing personality traits, while

in criminal responsibility assessment reports, measuring intelligence was most frequent.

11 The Photo Hand Test (FHT) is a diagnostic Measure aimed to measure aggressive dispositions. It uses
photographs of hand gestures which test persons are required to interpret (Belschner et al., 1971).

2 The Rosenzweig Picture-Frustration Test (PFT) is a traditionally so called semi-projective method used to
measure frustration tolerance. It consists of 24 drawings which present a frustrating situation which test persons
are required to interpret by identifying with and answering as the frustrated person in a dialogue (H6rmann &
Moog, 1957).
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Percentage Distribution of Tests Used in Risk and in Criminal Responsibility Assessment

Reports

Usage in percentage

Used test instruments in assessment reports including psychological testing

Criminal risk assessment reports?

Criminal responsibility assessment reports®

> 60% -- --
£0-60% Photo-Hand-Test (58.9%) Wechsler Adult Intelligence Scale (52.0%)
Rosenzweig Picture Frustration Test (52.1%)
40-50% Rorschach-Test (41.4%) --
30-40% Minnesota Multiphasic Personality Rosenzweig-Picture-Frustration Test (38.1%)
Inventory®-2 (35.3%) Minnesota Multiphasic Personality Inventory®-2
Wechsler Adult Intelligence Scale (34.3%) (35.6%)
Personality Style and Disorder Inventory Photo-Hand-Test (34.0%)
(33.2%)
20-30% Drawing Completion Test (24.9%) Rorschach-Test (29.2%)
Supernormality Scale (21.4%) Standard Progressive Matrices (24.3%)
The Thematic Apperception Test (20.6%) Personality Style and Disorder Inventory (23.5%)
Drawing Completion Test (22.7%)
Freiburg Personality Inventory-R (21.9%)
The Thematic Apperception Test (20.3%)
10-20% Standard Progressive Matrices (16.4%) d2-attention endurance test (17.0%)

Questionnaire for ldentifying Factors of
Aggression (16.4%)
Basic system for measuring dementia
(15.1%)

Eysenck Personality Inventory (15.1%)
Structured Inventory of Malingered
Symptomatology (15.1%)
Freiburg Personality Inventory-R (13.4%)
Narcissism -Inventory (13.4%)

Multiphasic Sex Inventory (12.6%)
Short Cognitive Performance Test (11.8%)
Inventory of clinical personality accentuation

Supplementary Catalogue (10.1%)

Benton-Test (16.2%)
Narcissism -Inventory (12.2%)
Giessen Test (11.3%)

Basic System for Measuring Dementia (10.5%)
Cerebral Insufficiency-Test (10.5%)
Questionnaire for Identifying Factors of Aggression
(10.5%)

Notes. N =488 (n = 365 risk assessment and n =123 criminal responsibility reports

25-10% in risk assessment reports: Questionnaire on Beliefs in Competency and Control (9.9%), 16-

Personality Factor Test - R (9.9%), Psychopathic Personality Inventory-Revised (9.3%), Cerebral Insufficiency-

Test (9.3%), Implicit association test for sex offenders (8.2%), Giessen Test Self-Rating (8.0%), Child

Identification Scale - Revised (7.4%), Vocabulary Test (7.4%), Inventory of clinical personality accentuations

Basic inventory (7.1%), Wechsler Adult Intelligence Scale (7.1%), Scales of rape myth acceptance (6.9%),
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Coping with stress Questionnaire (6.3%), Trail Making Test (6.3%), Benton-Test (5.8%), Bumby Child Molest
Scale (5.8%), Eppendorfer Schizophrenia Inventory (5.5%), Spontaneous self-description (5.5%),
Supplementary list of questions (5.2%); <5%: n = 97 other test instruments

b5-10% in criminal responsibility reports: Supernormality Scale (8.9%), Eysenck Personality Inventory
(8.1%), Multiple Choice Vocabulary Intelligence Test (7.3%), Freiburg Personality Inventory-R (6.5%)
Psychopathic Personality Inventory-Revised (6.5%), Short Cognitive Performance Test (6.5%), Structured

Inventory of Malingered Symptomatology (6.5%), <5%: n = 77 other test instruments

5.3.2 Reporting Practice of Forensic Psychological Testing

Results presented above underline the acceptance of forensic psychological testing in
forensic-clinical practice, but they do not offer information on the relevance of this data
source for final judgments. Therefore, reporting practice and the consideration of used tests
and test results in the court reports were examined in the next step. A subsample of additional
psychological test reports of the University Hospital Munich was identified (n = 313) and
included in the analysis.

Information about the reporting practice of psychological testing (conducted in
additional psychological test reports at the University Hospital Munich) is presented
separately for risk assessment (n = 248) and criminal responsibility reports (n = 65). Table 5.4
provides information about the reporting of test instruments and results of psychological
testing in assessment reports. While name, type of used test instruments, and concluding
results of psychological testing were mostly reported in three-quarters of analysed reports,
behavioural observation, (sub)scales, standard values, and total scale values were reported
completely only in less than 10% of assessments. No significant differences between
reporting of test instruments and results in criminal risk and responsibility assessment reports

could be found.
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Table 5.4

Percentage Distribution of Reporting of Psychological Test Results in Assessment Reports

Characteristics of Reporting “not at all” “incomplete” “complete”
N % n % n %

Risk Assessments

Name/Type of Test Instruments 21 8.5 29 11.7 198 79.8
Behavioural Observation 126 50.8 101 40.7 21 8.5
(Sub)Scale/Standard Values 207 83.5 37 14.9 4 1.6
Total Scale Values 103 41.5 127 51.2 18 7.3
Concluding results of psychological testing 37 14.9 100 40.3 111 44.8
Criminal responsibility Assessments

Name/Type of Test Instruments 2 3.1 16 24.6 47 72.3
Behavioural Observation 34 52.3 20 30.8 11 16.9
(Sub)Scale/Standard Values 44 67.7 17 26.2 4 6.2
Total Scale Values 13 20.0 34 52.3 18 27.7
Concluding results of psychological testing 2 3.1 30 46.2 33 50.7

Notes. N = 313 (n = 248 risk assessment and n = 65 criminal responsibility reports)

To examine if results of psychological testing are not just reported generally in risk
assessment reports but are considered as relevant to answer the guiding forensic question,
final judgments regarding risk of individuals charged or convicted of violent and sexual
offenses in assessment reports referring to the corresponding, identified subsample of
additional psychological test reports at the University Hospital (n = 248) were analysed. In
131 (52.8 %) final judgments of risk assessment reports, psychological test results were
considered and discussed in terms of risk and protective factors regarding criminal risk of
individuals charged or convicted of offenses. Particularly, test results about personality and
cognitive functions of the examinee were taken into consideration.

5.4 Discussion
5.4.1 Usage of Forensic Psychological Testing
According to survey data based on clinicians’ self-reports (e.g., Archer et al., 2006;

Lally, 2003; Wright et al., 2017), it could be derived from the results of the present study that
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clinical and forensic assessment instruments play a crucial role in forensic evaluations
(Archer et al., 2006; Wright et al., 2017). A majority of professional psychologists consider
psychological assessment as a valuable source of information which assists diagnostic or
treatment decisions and the examination of cognitive and neuropsychological deficits.
Interestingly, participants working in a forensic setting spent a significantly greater
percentage of their time with psychological testing than those of non-forensic institutions
(Wright et al., 2017). As with previous studies, the survey data was usually based on the self-
reports of clinicians (e.g., Archer et al., 2006; Lally, 2003; Wright et al., 2017); the present
investigation provides empirical data about the real-world use of psychological testing in
criminal responsibility and risk assessment reports. The study results show a frequent usage of
a diverse range of psychological tests in forensic-clinical practice, confirming the general
acceptance within the forensic field. In risk assessment reports, psychological tests (mostly
addressing personality traits) were used significantly more often (and in a significantly higher
number) than in criminal responsibility assessment reports (primarily using intelligence
measures). While the usage of psychological testing increased significantly in risk assessment
reports over time consistent with previous studies (Neal & Grisso, 2014; Serafim et al., 2015;
Wright et al., 2017), no significant difference could be confirmed regarding criminal
responsibility reports. This is all the more noteworthy, as criminal responsibility assessments
already had a lower level of test usage to begin with and it is legally mandatory to diagnose a
psychological condition in a first step. However, in this German sample, psychological testing
seemed to be more common and furthermore increasing in risk assessment reports than in
criminal responsibility reports in recent years, documenting a growing relevance of
interdisciplinarity in risk assessment in general.

In criminal responsibility assessment reports, more tests regarding cognitive functions
and intelligence and more performance tests were used than in risk reports. In accordance

with survey studies (Archer et al., 2006; Lally, 2003; Wright et al., 2017), the most often used
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instruments were intelligence tests (especially Wechsler Adult Intelligence Scale), and
personality tests (Freiburg Personality Inventory-R, MMPI-2). Previous survey studies had
suggested that historically so-called projective measurements, in this study referred to as
performance-based personality measures, were not accepted for usage in practice, which was
in line with a vigorous debate concerning their acceptability in forensic evaluations (Lally,
2003; McLaughlin & Kan, 2014; Areh et al., 2021). A recent review concludes that the
Rorschach test - as an example of projective or performance-based personality tests - does not
meet proposed standards in terms of standardization and it should not be considered by
psychologists in legal proceedings (Areh et al., 2021). Despite this criticism, surveys of
professional test usage have documented that nevertheless, the Rorschach is one of the most
frequently used clinical assessment instruments in forensic assessment reports (Archer et al.,
2006; Borum & Grisso, 1995). Some authors (e.g. Meyer & Kurtz, 2006; Viglione & Rivera,
2003) argue that these types of performance-based personality tests like the Rorschach or
Thematic Apperception Test are incorrectly equated as “unstructured” or “unstandardized”.
Thus, these tests can also be used in a nomothetic (using normative data for interpretation)
rather than just in an ideographic (merely based on clinical judgment) manner. For example,
the recently developed Rorschach Performance Assessment System (R-PAS; Meyer et al.,
2011) is considered to be extremely structured in terms of administration rules, coding
instructions and interpretation based on normative data. In the present study, performance-
based personality tests - predominantly used without normative data - were still implemented
regularly, although number and frequency seemed to be decreasing over time.

Researchers, clinicians, and parties to proceeding still controversially question the
admissibility of forensic psychological testing, not only regarding performance-based
personality tests (Golden & Lashley, 2014; Gowensmith & McCallum, 2019; Lally, 2003;
Schneider et al., 2015). Especially, the use of personality questionnaires is questioned in terms

of positive response distortion, socially desirable responses, and inadequate norm samples for
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forensic populations (Golden & Lashley, 2014; Heilbrun et al., 2007; Neal et al., 2019;
Schneider et al., 2015). Therefore, German methodological minimum requirements were
published for criminal responsibility (Boetticher et al., 2007) and risk assessment reports
(Boetticher et al., 2006, 2019; Krober et al., 2019), including recommending practical use of
psychological tests based on psychometric quality criteria validated by empirical studies and
adequate norm samples of German-speaking areas. Other authors (Heilbrun et al., 2009;
McLaughlin & Kan, 2014) argue that even when using a specific instrument is inappropriate
due to, for example, a missing norm sample, the use of a structured approach is still important
in that evaluators should “structure” their assessments through standardized psychological
testing. However, present results of forensic psychological testing in forensic-clinical practice
show regardless of type of assessment, that personality tests were applied most, especially
performance-based, and multidimensional ones. In terms of response distortion, symptom
validity tests and performance validity tests are relevant to forensic evaluations. Assessment
reports should include an assessment of response style, malingering and performance validity
(McLaughlin & Kan, 2014; Heilbrun et al., 2009). As symptom validity tests were regularly
considered in the sample, performance validity tests were not used more often than in 5% of
assessment reports. Given the high prevalence of the use of performance tests, particularly in
criminal responsibility reports, it can be seen as a noteworthy finding in German practice of
forensic psychological testing.

All in all, the present results provide empirical data for the wide acceptance as well as
variety and heterogeneity of test usage in forensic evaluations, as there seems to be no
consensus about psychological test usage and the degree of formalisation in forensic
evaluations (as reported in Archer et al., 2006; Golden & Lashley, 2014; Gowensmith &
McCallum, 2019; Lally, 2003; Richards et al., 2015). Furthermore, the knowledge about
forensic psychological testing in forensic-clinical practice is still sparse compared to other

(i.e., nonforensic) clinical settings (Archer et al., 2006; Lally, 2003).
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5.4.2 Reporting practice of forensic psychological testing

Apart from selection and application of test instruments in psychological test reports, a
transparent and verifiable reporting of test instruments and results in corresponding
assessment reports is seen as an essential requirement for forensic evaluations (Boetticher et
al., 2006, 2007, 2019; Diagnostik- und Testkuratorium, 2018; Krober et al., 2019). Regarding
the ongoing debate about the importance of this data source for the final judgments,
information about consideration of psychological testing and results especially in (psychiatric
or psychological) final judgments of risk of individuals is lacking. Results show that name,
type of used test instruments, and concluding results of psychological testing were mostly
reported in three quarters of analysed reports, underlining integration and importance of
psychological testing in risk and criminal responsibility assessments in real practice. In more
than a half of final conclusions of risk assessment reports, psychological test results were not
just reported generally but even considered and discussed in terms of risk and protective
factors regarding criminal risk of individuals charged or convicted of offenses. Especially test
results about personality and cognitive functions of the persons charged or convicted of
offenses were taken into consideration. Supporting previous survey data, results underline the
importance of psychological testing in forensic evaluations in real practice, especially for risk
assessment.
5.4.3 Limitations

In interpreting these findings, it is important to note that most assessment reports were
conducted at a University Hospital. Therefore, the standards and capacities of inclusion of
psychological testing described may be different to those of clinicians who are not members
of scientific forensic organizations like university hospitals or other research institutions.
However, the integrated institutions represent common general forensic-clinical practice in
Germany. Also, criminal responsibility reports were almost exclusively contributed by

psychiatrists, which could have caused a lower frequency of usage of test instruments due to
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profession and knowledge about psychological testing. In line with Warren et al. (2006) but
contrary to Fuger et al., (2014), external witness experts significantly integrated or ordered
psychological testing more often than psychiatrists. Furthermore, additional psychological test
reports were contributed by a small number of experts, so individual preferences and opinions
of experts e.g., on validity of projective measures had an influence on present results. Taken
together, the results indicate the need for further discussion about inclusion and heterogeneity
of psychological testing in the field of forensic psychiatry and psychology, including more
research on non-scientific institutions. Furthermore, another research desideratum is the
examination of the quality of assessment reports related to psychological test findings. As the
frequency of psychological test use is only one part of the information necessary for
understanding recent practice, future research should also aim to explore rationales for use of
tests to form their decisions.
5.4.4 Conclusion

All in all, psychological testing can serve as a source of information to confirm
hypotheses about psychological constructs relevant to the legal question. In accordance with
previous survey data, results showed a generally frequent usage of a diverse range of
psychological tests. While in previous studies the survey data was usually based on the self-
reports of clinicians (e.g., Archer et al., 2006; Lally, 2003; Wright et al., 2017), the present
study provides empirical data about the use of psychological testing in criminal responsibility
and risk assessment reports in Germany. Taken together, the findings offer an important
assessment of forensic psychological testing in diagnostic practice and underline the variety
and heterogeneity of test usage and wide acceptance of the use of psychological tests in
forensic evaluations. Results indicate not only the importance of forensic psychological
testing in risk and criminal responsibility reports but also underline the need for further
research especially on the application and reporting of forensic psychological test usage in

real practice in contrast to survey data.
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6. The Use of Standardized Risk Assessment Instruments in Germany: Empirical
Results about Frequency and Risk Communication Depending on Report- and

Offender-Related Variables?

Abstract

In German criminal law, risk assessment represents an essential component in
penitentiary and forensic psychiatric hospital settings. The scientific literature discusses
different methodological approaches for criminal risk assessment, which may be divided into
clinical-intuitive, statistical-actuarial, structured-professional, and clinical-idiographic
predictions. Previous study results illustrated the advantages of standardized prediction
methods compared to intuitive and unstructured judgments and pointed to the significantly
higher predictive validity of standardized risk assessment methods. In the present study, the
use of actuarial and structured-professional risk assessment methods and instruments of N =
605 expert witness reports written between 1999 and 2016 was analyzed regarding different
report- (time, institutional context, expert profession) and offender-related characteristics
(index delinquency, diagnosis, incarceration or placement). Despite the increasing use of
actuarial and structured-professional risk assessment instruments over time, a relatively
heterogeneous application practice of risk assessessment methods was found. Furthermore,
differences were identified regarding both report- and offender-related characteristics. While
the results indicate an increasing standardization of risk assessment in pratice, there still
seems to be a need for further quality assurance efforts.

Keywords: risk assessment, actuarial prediction, statistical prediction, structured

professional judgment (SPJ), clinical prediction.

13 Paper published as Wertz, M., & Rettenberger, M. (2021). Die Verwendung standardisierter
Prognoseinstrumente in der Begutachtungspraxis: Empirische Erkenntnisse zur Haufigkeit und
Risikokommunikation in Abhéngigkeit gutachten- und probandenbezogener Merkmale [The use of standardized
risk assessment instruments in the practice of risk assessment: Empirical findings on frequency and risk
communication as a function of assessment- and subject-related characteristics.]. Forensische Psychiatrie und
Psychotherapie, 28(3), 241-261.
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6.1 Introduction
6.1.1 Relevance of Criminal Risk Assessments in German Criminal Law

Criminal risk assessments of individuals already convicted or charged of offenses are
one of the most important tasks of legal decision-makers in German criminal law. Prognostic
decisions entail far-reaching freedom-related consequences for individuals (Rettenberger,
2018; 2019), as they significantly influence the (duration of) imprisonment or accommodation
in a psychiatric forensic hospital (Miller & Nedopil, 2017; Priter-Schwarte et al., 2019;
Verrel 1995; 2015).

In the case of legal decisions of considerable consequence, experts from
psychoscientific professions are regularly consulted (Boetticher et al., 2019) in order to ensure
a scientifically sound basis for the legal decisions (Dahle, 2010). Risk assessments, in
addition to assisting with potential granting of privileges or release measures for individuals
convicted of offenses, also serve as a basis for assessing the prerequisites of a custodial
measure in the context of criminal responsibility assessments. Criminal risk assessments thus
represent an essential component of the areas of responsibility of persons working in
penitentiaries or forensic psychiatry’s or of external expert witnesses (Basdekis-Jozsa, et al.,
2013; Dahle, 2005; Gretenkord, 2013). Prognostic decisions are also an important component
of planning and implementing the most effective risk management measures possible
(Rettenberger, 2019), the naming and discussion of which are explicitly called for in the
current recommendations for risk assessment reports (Boetticher et al., 2019). In addition to
general remarks on risk assessment and possible treatment options, the formulated
requirements also address whether and how a persisting criminal risk can be controlled or
reduced by appropriate risk management measures.

6.1.2 Methodological Approaches to Criminal Risk Assessment
Criminal risk assessment reports are a professional, methodological, and clinical

challenge for experts (Rettenberger & Eher, 2016). They show an increasing complexity of
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differentiated questions, which require the analysis of different data and diagnostic findings
and their methodologically sound integration based on valid assessment models (Dahle &
Lehmann, 2018). The scientific literature discusses different approaches for criminal risk
assessment, which may be divided into clinical-intuitive, statistical-actuarial, structured-
professional, and clinical-idiographic predictions, each with advantages and limitations
(Rettenberger, 2018). While the so-called first generation of intuitive prediction, based only
on the intuition and experience of the expert, does not represent scientifically sound expertise,
statistical-actuarial instruments represent a standardized, empirically based assessment of
static (2nd generation) and dynamic (3rd generation) risk factors. Here, risk variables
correlating with recidivism are combined into point values in order to infer empirically
determined probability values from these (Dahle, 2005; Hanson, 2009).

Checklists or criteria catalogues that serve to clinically structure risk and protective
factors can be summarized under the methodological approach of structured clinical
assessment instruments (so-called Structured Professional Judgement [SPJ]; von Franqué,
2013). In contrast to actuarial instruments, the item values are not added up to an overall
value but are used in the sense of a clinical explanatory model, on which basis the individual
risk of recidivism is to be structurally assessed. The combination of actuarial and SPJ
instruments with a clinical individual case-based assessment method is often referred to as a -
comparatively complex — clinical-idiographic approach (for a detailed discussion, cf.
Rettenberger, 2019). While the 2nd and 3rd generation actuarial approaches imply a
standardized and more empirically orientated approach based on group statistically derived
findings, the degree of individual case-based orientation required by legislation (Boetticher et
al., 2019; Krober et al., 2019) increases with the use of SPJ instruments as well as clinical-
idiographic approaches.

However, standardized risk assessment instruments always provide empirically based

probability statements which are an essential aid to decision-making in the required individual
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case-based assessment. A thorough and systematic risk assessment by statistical-actuarial
approaches, with reference to group-statistical average correlations, forms a sound basis on
which individual case-related hypotheses regarding possible risk areas can be derived, taking
into account the broadest possible empirical knowledge (Dahle, 2010). The use of appropriate
instruments serves to reliably determine baseline risk, identify care and treatment goals, and
transparently present the course of treatment. Taken together, they can be considered state of
the art in current risk assessment practice (Dahle, 2010; Rettenberger, 2019). The
standardized instruments allow an assignment of relevant subgroups of offenders, on the basis
of which valid statements about expected recidivism rates in terms of relative and absolute
risk can be derived (Eher et al., 2019).
6.1.3 Superiority of Standardized Criminal Risk Assessment Approaches

Statistically based and standardized risk assessment instruments show a significantly
higher predictive validity compared to judgments based on clinical intuition or experience
(e.g., Rettenberger, 2018; 2019; Viljoen et al., 2021). The findings have been repeatedly and
unambiguously confirmed, not just in general prognostic research but specifically in criminal
risk assessment. Intuitive and experience-based risk assessment reports often do not show a
predictive validity above chance, independent of data quality and professional experience of
experts (Grove & Meehl, 1996; Grove et al., 2000; Hanson & Morton-Bourgon, 2009,
Quinsey et al., 2006), and can thus be regarded as partly responsible for the heterogeneous
quality in risk assessment reports (Rettenberger & Eher, 2016; Wertz et al., 2018). Despite a
variety of scientifically based methods of criminal risk assessment (Rettenberger & von
Franque, 2013), the intuitive and experience-based approach seems to remain prevalent in
clinical practice (Haubner-Mclean et al., 2014).

According to these findings, numerous actuarial and clinical-structured risk
assessment instruments for individuals already charged or convicted of offenses have been

developed and examined for their psychometric criteria (Rettenberger, 2019). This has
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contributed decisively to an increasing improvement in the predictive accuracy of risk
assessments (Gretenkord, 2013; Rettenberger & Eher, 2012). The use of scientifically sound
risk assessment instruments can therefore be considered an integral part of criminal risk
assessments as well as for the planning and implementation of the most effective risk
management measures possible. However, it does not seem possible to formulate generally
applicable guidelines or recommendations for the use of specific risk assessment instruments,
as this must always be oriented to the context and the specific question posed (Krdber et al.,
2019; Rettenberger, 2019).
6.1.4 The Use of Statistical-Actuarial and Structured-Professional Risk Assessment
Instruments in Practice

Despite numerous research papers on the reliability and (predictive) validity of
standardized criminal risk assessments, comparatively few studies can be found that dealt
with the use of actuarial and clinical-structured risk assessment instruments in practice. While
at least some studies are available for the international, primarily Anglo-American area (e.g.,
Archer et al., 2006; Singh et al., 2014; Viljoen et al., 2010), only a few empirical studies have
so far been conducted for the German-speaking area on the form in which criminal risk
assessments are made in professional practice. There is particularly little evidence about the
risk assessment practice, especially of external experts.

A survey study on criminal risk assessment practice in Germany (Rettenberger at al.,
2017) showed that, according to their own statements, psychological and psychiatric experts
use standardized risk assessment instruments in the majority of cases. Standardized risk
assessment instruments were used in over 50% of all assessments, and in the period of the
twelve months prior to the survey, practitioners reported using a risk assessment instrument in
65% of cases. The group of psychological experts used risk assessment instruments
significantly more often than their psychiatric colleagues. The most frequently cited

instruments were the Psychopathy Checklist-Revised (PCL-R; Hare, 2003), the Historical
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Clinical Risk Management-20 (HCR-20; Muller-Isberner, et al., 1998), the Forensic
Operationalized Therapy Risk Evaluation System (FOTRES; Rossegger et al., 2011), and the
Violence Risk Appraisal Guide (VRAG; Quinsey et al., 2006). According to the survey, the
use of actuarial and clinical-structured instruments in this context not only served to assess
future anticipated offending but was also used for treatment planning and to review the course
of treatment.

A survey of department heads and specialized services on intramural psychodiagnostic
practice in social therapy facilities of penitentiaries (Etzler & Rettenberger, 2019) revealed
that initial diagnostics were more standardized than ongoing and final diagnostic
examinations. A total of 23 different risk assessment instruments were mentioned, in
descending order of frequency of use: the HCR-20, the PCL-R, the Level of Service
Inventory-Revised (LSI-R; Dahle et al., 2012), the Sexual Violence Risk-20 (SVR-20; Miiller-
Ibserner et al., 2000), the VRAG, the Static-99 (Harris et al., 2003), the Sex Offender Risk
Appraisal Guide (SORAG; Quinsey et al., 2006), the so-called Dittmann List (Dittmann,
2000), and the Stable-2007 (Matthes & Rettenberger, 2008). These survey results also
suggested that criminal risk assessment practice in social therapy settings is relatively
heterogeneous.

In another survey study on criminal risk assessment practice in outpatient aftercare for
individuals convicted or charged of sexual offenses in Germany (Gregorio Hertz et al., 2019),
more than three-quarters of participating institutions reported using criminal risk assessment
instruments. The most frequently cited instruments were the Static-99, the Stable-2007, the
PCL-R, the LSI-R, the HCR-20, the VRAG, the Dittmann List, and the Structured Assessment
of Protective Factors for Violence Risk (SAPROF; de Vogel et al., 2011; Yoon et al., 2013),

again showing the heterogeneity of the use of standardized risk assessment instruments.
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6.1.5 Communication of Criminal Risk

There is relatively little evidence yet about how criminal risk is finally communicated
in risk assessment reports to decision makers (de VVogel et al., 2020). However, the
presentation and communication of risk assessment is essential for effective risk management
and should ideally be transparent, comprehensible and unambiguous (Boetticher et al., 2019).
Basically, a distinction can be made between a nominal and quantitative risk communication.
Nominal risk communication involves a dichotomous or categorical weighting of risk, for

example in the form of "low," "moderate,” or "high" risk, which, however, may not be subject
to any clear assignment to recidivism probabilities and thus to a significant extent to intuitive
subjective evaluation criteria.

In numerical communication, probability or frequency information is expressed in the
form of category-specific absolute recidivism rates for defined periods of time, usually
requiring a reference value (e.g., in the form of recidivism base rates) for a content
classification of the quantitative information (de VVogel et al., 2020; Eher et al., 2019;
Gretenkord, 2013; Nedopil, 2005). The "5-Category Model for Sexual Offenders" provides a
merging of relative and absolute risk based on transparent, comprehensible, combined
nominal and quantitative risk communication orientated to the recidivism baseline rate (Eher
et al., 2019), which was initially developed for the Static-99, but in the future will pe provided
for further instruments. Other authors/researchers also highlight the benefits of a combined,
integrative risk communication consisting of categories and probability scores (e.g., de Vogel
et al., 2020). According to the current recommendations for risk assessment reports
(Boetticher et al., 2019), the risk of recidivism posed by an assessed person must also be
sufficiently specified: "(...) in particular, the probability of recidivism and type of offense
must be substantiated™ (p. 559).

Different international studies (Heilbrun et al., 2016; Singh et al., 2014) suggested a

clear preference of forensic experts for a categorical risk communication over a dichotomous
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or probabilistic form of communication. A survey study of risk assessment practice in
Germany (Rettenberger at al., 2017) also showed that the preferred form of risk
communication referred to a categorical assessment (in terms of the SPJ approach of "low,"
"moderate,"” or "high" risk).
6.1.6 Aim of the Study
In summary, the research results available from outpatient aftercare and socio-
therapeutic institutions as well as the general practice of experts suggest a heterogeneous
criminal risk assessment practice in Germany. However, since all data were based on surveys
and interviews with assessors, the actual use of standardized risk assessment instruments -
especially in everyday assessment practice - appears to be largely unclear. At present, it is
also not known what the use of actuarial and clinical-structured prognostic instruments
depends on in practice and how risk communication is carried out in assessment reports in
which standardized risk assessment instruments were used.
The aims of the present study therefore consisted in examining:
(1) how frequently actuarial and clinical-structured prognostic instruments are used in
criminal risk assessment practice,
(2) whether there are differences in the use of actuarial and clinical structured risk
assessment instruments depending on
a. report-related characteristics (time of contribution, institutional context,
profession of the expert), as well as
b. examinee-related characteristics (index delinquency, diagnosis, imprisonment
or accommodation), and
(3) how risk communication is carried out in such expert reports in which standardized

risk assessments instruments are used.



USE OF STANDARDIZED RISK ASSESSMENT INSTRUMENTS 120

6.2 Method
6.2.1 Sample

The analysis units of the present study were n = 232 randomly selected external risk
assessment reports about inmates from the penitentiary in Freiburg and n = 373 reports about
individuals convicted of sexual and/or violent offenses from the Department of Forensic
Psychiatry of the Clinic and Polyclinic for Psychiatry and Psychotherapy of Ludwig-
Maximilian University in Munich (N = 605). Reports that were only based on records without
personal examination of individuals, as well as incompletely archived reports, were excluded.
The total number of assessment reports were ordered by diverse judicial parties to the
proceedings (e.g. local or district courts, or higher regional courts).

In the university department, a total of n = 23 different department-affiliated experts
were involved in the process of conducting assessment reports, whereas in the penitentiary in
Freiburg a total of n = 71 external experts from independent expert practices, forensic
psychiatric hospitals, psychological institutes, or psychotherapeutic and psychiatric hospitals
or care centers were consulted. While at the Department of Forensic Psychiatry reports were
conducted almost exclusively by psychiatric experts (n = 372, 99.7%), in the penitentiary in
Freiburg external psychologists (n = 76, 32.8%), psychiatrists (n = 141, 60.8%), and experts
of both professions (n = 15, 6.4%) were asked to assess examinees. Of the total sample of
expert reports from the university department, 345 (92.5%) assessments were provided
interdisciplinary (by consulting an additional psychological test examination or an additional
exploration by a sociologist). In 15.1% (n = 35) of the expert reports of the penitentiary in
Freiburg an interdisciplinary procedure was documented.

6.2.2 Data Collection and Material

To answer the study questions, the first author systematically analyzed the criminal

risk assessment reports by a standardized questionnaire. First, report-related information, such

as the orderer, the prognostic question, the year of contribution, the expert's profession, and
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the use of additional psychological test reports or social science explorations, was gathered
systematically. Furthermore, examinee-related characteristics such as age, gender,
imprisonment or accommaodation, previous and index delinquency, and (psychiatric)
diagnoses according to ICD-10 were identified. The index offenses were divided into violent
and sexual offenses, property/fraud offenses, offenses by narcotics law, and other offenses
(e.g., property damage, arson). The use of risk assessment instruments was initially gathered
dichotomously ("yes" = use of a risk assessment instrument of a corresponding instrument
generation, "no" = no use of a risk assessment instrument of any generation). A distinction
was made between second- and third-generation actuarial-statistical instruments and
structured clinical instruments in the sense of "Structured Professional Judgement” (SPJ)*. In
the present study, the second-generation actuarial-statistical instruments included the Static-
99, Static-99-R, Static-2002, VRAG, SORAG, and the Risk of Recidivism in Sex Offenders
(RRS; Rehder & Suhling, 2006), whereas the STABLE-2000/2007, the Sex Offender Need
Assessment Rating (SONAR; Hanson & Harris, 2002), and the LSI-R were considered as
instruments of the third-generation group. The SPJ instruments included the Integrated List of
Risk Variables (ILRV; Nedopil, 2005), the HCR-20, the PCL-R, the Psychopathy Checklist:
Screening Version (PCL-SV), the SVR-20, the Dittmann List, the so-called Rasch Criteria
(Rasch, 1986), the FOTRES, the Registrant Risk Assessment Scale (RRAS; Ferguson et al.,
1998; used as an SPJ instrument), and the Short-Term Assessment of Risk and Treatability
(START; Webster et al., 2004). In expert reports in which standardized risk assessments
instruments were used, the communication was gathered systematically and categorized into
categorical (for example as "very high risk," "high risk”, "moderate risk," "low risk and "very

low risk "), dichotomous ("likely or unlikely to (...) commit further offenses™), and

14 The PCL-R, frequently used in risk assessment reports, is a diagnostic assessment instrument for the clinical
construct of psychopathy which is a robust predictor for persistent delinquency. Although it is not a classic risk
assessment instrument, in the present study it was considered as SPJ tool because of the methodological approach.
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quantitative (i.e., probabilistic, e.g., "...probability of recidivism within five years of 25%...")
types of communication of risk.
6.3 Results

6.3.1 Statistical Sample Description of Risk Assessment Reports

Table 6.1 presents the total sample of risk assessment reports depending on included
institutions, the judicial order, and offender-related characteristics (accommodation or
imprisonment, index delinquency, psychiatric diagnoses according to ICD-10). Except for a
few assessment reports on the preconditions for a preventive detention according to article 66
of the German penal code, the judicial order mostly questioned the release or the granting of
privileges of individuals of forensic psychiatric hospitals or penitentiaries. More than 40% of
the examinees were imprisoned in penitentiaries, while just under two-thirds were
accommodated in forensic psychiatric hospitals according to articles 63, 64, or to preventive
detention according to article 66 of the German penal code. More than 80% of the assessment
reports were about individuals convicted of sexual or violent offenses, while the other
offenses were property and fraud offenses, offenses by narcotics law, and other offenses (e.g.,
property damage, arson). No mental disorder was diagnosed in a third of the examinees.
Personality and sexual preference disorders accounted for a good third of the diagnoses made,
followed by schizophrenia, schizotypal and delusional disorders (F20-29, 9.8%), mental
retardation (F70-79, 8.6%), and mental and behavioral disorders caused by psychotropic
substances (F10-19, 6.9 %). Further diagnoses made in individual cases could be assigned to
the disorder groups of affective disorders, neurotic, stress and somatoform disorders,
developmental disorders and behavioral and emotional disorders with onset in childhood and
adolescence. While the risk assessment reports from the LMU Munich contained almost all
diagnosis groups according to ICD-10 and only about a quarter of the examinees had no

diagnosis, the number of non-mentally ill individuals in the penitentiary was higher as
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expected (56.1 %). The diagnoses here were almost exclusively distributed among personality
and sexual preference disorders (just under 80 % of all diagnosed disorders).
Table 6.1

Statistical Sample Description of Risk Assessment Reports depending on Institution

Variables Forensic Psychiatry, Penitentiary, Total
Munich Freiburg
n % n % n %
Judicial Order
Privileges/Release of PEN/FPH? 305 81.8 135 58.2 440 72.7
Preconditions for article 66° 9 2.4 12 5.2 21 35
Privileges/Release of article 66° 59 15.8 85 36.6 144 23.8
Accomodation/Imprisonment
Penitentiary 97 26.0 147 63.4 244 40.3
Preventive Detention article 66° 59 15.8 85 36.6 144 23.8
Forensic Psychiatry articles 63, 64° 217 58.2 0 0.0 217 35.9
Index Offence
Violent Offence 163 43.7 90 38.8 253 41.8
Sexual Offence 97 26.0 47 20.3 144 23.8
Violent/Sexual Offence 72 19.3 43 185 115 19.0
Property/Fraud Offence 15 4.0 28 12.1 43 7.2
Offence by narcotics law 10 2.7 9 3.9 19 3.1
Other Offence 16 4.3 15 6.5 31 51
Psychiatric Diagnoses (ICD-10)
No Diagnoses 99 26.5 130 56.1 229 37.9
F00-F09 13 35 1 0.4 14 2.3
F10-F19 22 59 20 8.6 42 6.9
F20-F29 59 15.8 0 0.0 59 9.8
F30-F39 8 2.1 0 0.0 8 1.3
F40-F49 2 0.5 0 0.0 2 0.3
F50-F59 0 0.0 0 0.0 0 0.0
F60-F69 147 39.4 81 34.9 228 37.7
F70-F79 20 5.4 0 0.0 20 8.6
F80-F89 1 0.3 0 0.0 1 0.2
F90-F99 2 0.5 0 0.0 2 0.3

Notes. N = 605 (Forensic Psychiatry, Munich: n = 373; Penitentiary, Freiburg: n = 232).
aPEN (Penitentiary, Freiburg), FPH (Forensic Psychiatric Hospital)

Particles 20, 21, 63, 64 or 66 of the German penal code
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6.3.2 Use of Actuarial and Clinical-Structured Instruments in Practice

Table 6.2 provides the frequency of use of risk assessment instruments based on the
historic generation of tools. Standardized risk assessment instruments were used in 270 of 605
risk assessment reports (44.6 %), which means that more than half of the analysed assessment
reports were based exclusively on clinical-intuitive, experience-related predictions. While
second-generation (n = 69, 11.4 %) and third-generation (n = 15, 2.5 %) actuarial risk
assessment instruments were used only sporadically, clinical-structured, i.e., SPJ instruments
were used in 261 prognostic reports (43.1 %). Applied second-generation actuarial
instruments included the Static-99, Static-99-R, Static-2002, VRAG, SORAG, and RRS.
Third-generation prognostic instruments included the STABLE-2000/2007, the SONAR, and
the LSI-R. For clinical-structured judgment, the ILRV, the HCR-20, the PCL-R, the PCL-SV,
the SVR-20, the Dittmann list, the Rasch criteria, the FOTRES, the RRAS, and the START

were used.
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Table 6.2

Frequency of Use of Different Risk Assessment Instruments Depending on the Generation

125

Risk assessment instruments

Frequency of use of the type of instruments

n %
2nd generation 69 114
Static-99/99-R/2002 59 9.8
RRS 7 1.2
SORAG 6 1.0
VRAG 5 0.8
3rd generation 15 2.5
LSI-R 6 1.0
STABLE-2000/2007 6 1.0
SONAR 3 0.5
SPJ instruments 261 43.1
ILRV 193 31.9
HCR-20 78 12.9
PCL-R/SV 103 17.0
SVR-20 29 7.2
Dittmann list 28 4.6
Rasch criteria 4 0.7
FOTRES 3 0.5
RRAS 2 0.3
START 2 0.3
Total 270 44.6
Notes. N = 605

Tables 6.3 and 6.4 present the number of risk assessment reports including the use of

actuarial and clinical-structured risk assessment instruments based on report-related (time of

contribution, institutional context, profession of the expert) and examinee-related

characteristics (imprisonment or accommaodation, index delinquency, psychiatric diagnoses).

Differences were found over time and with regard to the institutional context and the

profession of the experts. Thus, the use of risk assessment instruments increased significantly

over time. Standardized risk assessment approaches were used significantly more frequently

in the university department in Munich than by external experts of the penitentiary in

Freiburg. Exclusively considering the sub-sample of external experts at the penitentiary,

psychological experts used actuarial and SPJ assessment instruments significantly more often

than psychiatric experts.
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In addition to the characteristics related to the assessment report, there were also
differences depending on the characteristics of the examinees regarding the index
delinquency, the diagnoses according to ICD-10, and the imprisonment or accommodation
situation of examinees. The use of actuarial and clinical-structured assessment instruments
was significantly more frequent among individuals who were imprisoned, that had a
psychiatric diagnosis, and that were assessed for conviction of violent or sexual offenses.
Except for the differences between the professions of experts and the accommodation or
imprisonment of examinees due to the lack of comparison groups in the included institutions,
all results could also be found separately for the respective institutions. The risk
communication was categorical (from "very high risk™ to "very low risk ") or dichotomous
("likely or unlikely to (...) commit further offenses™) in just under two thirds of the total
sample, quantitative in the form of probabilistic statements in only about 5%, and a
combination of categorical and probabilistic forms of communication in just under one third

(see Tab. 5).
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Table 6.3

Frequency of Use of Actuarial and Clinical-Structured Risk Assessment Instruments depending on Report-Related Characteristics (Year of

Contribution, Institutional Context, Profession of experts)

Use of risk assessment instruments 2nd generation 3rd generation SPJ instruments Total
n % N % n % n %

Years of contribution 22(2) =102.287, p<.001, V = 411

1999 to 2004 1 0.5 0 0.0 40 18.7 40 18.7

2005 to 2010 37 13.3 6 2.2 141 50.7 148 50.7

2011 to 2016 31 27.4 9 8.0 80 70.8 82 70.8
Institution 22(1) = 103.682, p < .001, V = .414

JVA Freiburg 8 3.4 4 1.7 43 18.5 43 18.5

LMU Munich 61 16.4 11 2.9 218 58.4 227 58.4
Profession of experts? 22(1)=12.737,p<.001, V =.234

Psychiatry (n = 156) 1 0.6 0 0.0 19 12.2 19 12.2

Psychology (n = 76) 7 9.2 4 5.3 24 31.6 24 31.6
Notes. N = 605.

aDue to a lack of comparison groups between the professions at the university department in Munich, only risk assessment reports of the penitentiary in Freiburg were

considered (n = 232)
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Table 6.4

Frequency of Use of Actuarial and Clinical-Structured Risk Assessment Instruments depending on Examinee-Related Characteristics

(Accommodation or Imprisonment, Index Delinquency, Psychiatric Diagnoses according to ICD-10)

Use of risk assessment instruments 2nd generation 3rd generation SPJ instruments Total
n % N % n % n %
Accomodation/Imprisonment 22(2) = 65.889, p <.001, V =.330
Penitentiary 18 7.4 2 0.8 74 30.3 74 30.3
Preventive Detention article 662 16 111 5 35 50 34.7 52 34.7
Forensic Psychiatry articles 63, 642 35 16.1 8 3.7 137 63.1 144 63.1
Index Offence 23(3) = 17.570, p =.001, V = .170
Violent Offence 5 2.0 1 0.4 114 45.1 114 45.1
Sexual Offence 36 25.0 7 4.9 67 46.5 85 46.5
Violent/Sexual Offence 27 235 6 5.2 97 48.7 85 48.7
Other Offence 1 1.1 1 1.1 97 25.8 85 25.8
Psychiatric Diagnoses (ICD-10) 22(2) =41 459, p <.001, V = .262
No Diagnoses 19 8.3 3 1.3 68 29.7 68 29.7
F60-F69 40 17.5 12 53 101 44.3 109 44.3
Other diagnoses 10 6.8 0 0.00 92 62.2 93 62.2
Notes. N = 605.

2articles 20, 21, 63, 64 or 66 of the German penal code
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Table 6.5

Frequency of Use of Actuarial and Clinical-Structured Risk Assessment Instruments depending on Risk Communication

Type of risk communication 2nd generation 3rd generation SPJ Instruments Total
(n = 69) (n = 15) (n = 261) (n = 270)
n % N % n % n %
Categorical® / Dichotomous® 34 49.3 7 46.7 171 65.5 175 64.8
Quantitative® 35 2.2 0 0.0 13 5 14 5.2
Both 36 47.3 8 53.8 77 29 81 30.0
Notes. N = 270.

@ Categorical = "very high risk," "high risk”, "moderate risk," "low risk” and "very low risk"
® Dichotomous = "likely or unlikely to (...) commit further offenses"

¢ Quantitative = probabilistic, e.g., "...probability of recidivism within five years of 25%..."
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6.4 Discussion

The results showed that actuarial or clinical-structured risk assessment instruments
were only used in less than half of the total sample or assessment reports. Despite the
impressive evidence in the forensic research literature of the higher predictive accuracy of
standardized risk assessment compared to clinical-unstructured, intuitive, or predominantly or
exclusively experience-based approaches (see, e.g., Rettenberger, 2018, 2019; Viljoen et al.,
2021), a comparatively high proportion of so-called “clinical” (i.e., unstructured, intuitive, and
experience-based) predictions was still evident in the present sample. The results were in line
with previous empirical analyses of risk assessment reports (e.g., Haubner-Mclean & Eher,
2014) and supported previous survey results on criminal risk assessment practice in Germany
(Rettenberger at al., 2017), which also indicated a use of standardized risk assessment
instruments in approximately half of the risk assessments.

According to surveys (Etzler & Rettenberger, 2019; Gregoério Hertz et al., 2019), the
standardization of criminal risk assessment seems to be more advanced in forensic institutions
(social therapy, aftercare) than in external assessment practice. This could also be confirmed
in the present study. The difference was found between the expert members of the university
department and the external experts of the penitentiary. Again in line with previous studies
(Rettenberger et al., 2017), results could also empirically support that the group of
psychological experts made significantly more frequent use of risk assessment instruments
than their psychiatric colleagues. This difference is certainly partly due to the different
education focuses. The significant differences over time suggest a notable increase in the use
of risk assessment instruments in expert witness practice and are consistent with comparable
survey results in social therapy and aftercare risk assessment practice (Etzler & Rettenberger,
2019; Gregorio Hertz et al., 2019; Rettenberger et al., 2017).

In the present sample, mainly clinically structured, so-called SPJ instruments were

used in the assessment reports, while actuarial instruments (of the 2nd and 3rd generation)



USE OF STANDARDIZED RISK ASSESSMENT INSTRUMENTS 131

continued to be used relatively rarely across included institutions. Regardless of generation,
the most frequently used assessment instruments largely coincided with previous survey
results on the usefulness and application of assessment instruments in the German area (Etzler
& Rettenberger, 2019; Gregorio Hertz et al., 2019; Rettenberger et al., 2017). Thus, it can be
stated that in German-speaking risk assessment practice, several internationally established
risk assessment instruments whose predictive validity is considered to be empirically
validated, are applied regularly. However, there still seems to be a need for optimization,
especially with regard to the use of actuarial instruments, which are empirically particularly
well-validated (e.g. Hanson & Morton-Bourgon, 2009; Rettenberger, Rice, Harris & Eher,
2017).

Furthermore, the results of the present study show that the use of actuarial and
clinical-structured risk assessment instruments appears to be partly dependent on examinee-
related characteristics. It was shown that risk assessment instruments were used significantly
more often in reports about individuals convicted of violent and/or sexual offenses.
Comparable results were found for the presence of a psychiatric diagnosis according to ICD-
10. Both findings could suggest that the severity of the index offense as well as the presence
of a psychiatric diagnosis increases the probability of using standardized risk assessment
instruments. This may be because a particularly large number of instruments have been
developed for these offense groups, which could be empirically validated to the greatest
extent. Additionally, these groups of offenses and diagnoses may pose special challenges for
experts, which they try to overcome by relying on empirically validated methods.

The examination of risk communication in the present sample of assessment reports
revealed a clear preference for a categorical form of communication, which is also in line with
international studies (Heilbrun et al., 2016; Singh et al., 2014) and those of the German-
speaking area (Rettenberger at al., 2017). In just under two-thirds of the total sample, risk was

communicated categorically or dichotomously. However, in just under one-third - particularly
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in the sub-sample of the university department - a combined form of communication could be
identified, as it has been increasingly proposed or called for by authors in the recent past
(including de Vogel et al., 2020; Eher et al., 2019; Hanson et al., 2017a; 2017b). The
predominantly categorical risk communication could also be attributed to the more frequent
use of clinical-structured risk assessment instruments compared to actuarial tools in the
present sample, as the nominal form of communication is the method of choice for the former
group (von Franque, 2013).

When interpreting the results, it should generally be noted that the two sub-samples
(assessments contributed by the university department and the external experts of the
penitentiary) are only comparable to a limited extent and that the university institution
certainly has a special status, as stronger institutional quality assurance can be assumed
(Wertz et al., 2018). This was reflected not only in the use of risk assessment instruments, but
also in the involvement of additional psychological test examinations and social science
explorations as part of a generally more pronounced interdisciplinary approach at the
university institution. While experts at the university department processed risk assessment
reports on individuals of both forensic psychiatric hospitals and the penitentiary, the sub-
sample of the penitentiary only contained risk assessment reports on prisoners and persons in
preventive detention regarding article 66 of the German penal code. Consequently, not only
did the judicial orders and the imprisonment or accommodation of the examinees differ, so
did the prevalence of (psychiatric) diagnoses according to ICD-10. Nonetheless, the results
regarding the use of risk assessment instruments were cross-institutional, from which
generalizable conclusions can be drawn. It could therefore be concluded that a tendency
towards standardized judgment based on risk assessment instruments in criminal prognostics
is increasing not only in university assessment practice but in general.

Even though the use of scientifically based risk assessment instruments can add a

significant contribution to the validity of criminal risk assessment reports and the added value
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of standardized instruments for risk assessment has been emphasized in the current
recommendations for risk assessment reports (Krober et al., 2019), their use can not be
absolutely required in every case, since there are also cases in which the use of standardized
instruments would not make sense (e.g., in a very rare case or in crime constellations that
were not or could not be considered in the development samples). In this respect, it cannot
necessarily be said that there is a lack of quality if experts do not use standardized
instruments. Generally applicable guidelines or recommendations for the use of special risk
instruments cannot be formulated and always depend on the context and the specific
prognostic question. In principle, the selection of the appropriate methodological approach for
the risk assessment is the responsibility of the expert. Nevertheless, it already follows from
the formulation of the methodological minimum requirements or recommendations that
statistical methods should be used regularly (Krober et al., 2019). Empirical research results
also impressively underline the added value of standardized assessment methodology.
Irrespective of the fact that German case law stipulates a high degree of individualization of
risk assessment (Boetticher et al., 2019), standardized risk assessment instruments provide
empirically sound statements that should be an essential decision support in the required
individual case assessment. On the one hand, the present results speak for an increasing
standardization of criminal risk assessments, while on the other hand show a further need for

quality assurance of criminal risk assessment.
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7. A Comparison of the Predictive Accuracy of Structured and Unstructured Risk
Assessment Methods for the Prediction of Recidivism in Individuals Convicted of Sexual

and Violent Offensel®

Abstract

One of the most commonly replicated results in the research area of recidivism risk
assessment is the superiority of structured and standardized prediction methods in comparison
to unstructured, subjective, intuitive or impressionistic clinical judgments. However, the
quality of evidence supporting this conclusion is partly still controversially discussed because
studies including direct comparisons of the predictive accuracy of unstructured and structured
risk assessment methods have been relatively rarely conducted. Therefore, in the present
study we retrospectively examined N = 416 expert witness reports written about individuals
convicted of violent and/or sexual offenses in Germany between 1999 and 2015. The
predictive accuracy of different methodological approaches of risk assessment (subjective
clinical [i.e., unstructured clinical judgment; UCJ], structured professional judgment [SPJ],
actuarial risk assessment instruments [ARAIs], and combinations of ARAIs-/SPJ-based risk
assessments) was compared by analysing the actual reoffenses according to the Federal
Central Register (average follow-up period M = 7.08 years). In accordance with previously
published results, the results indicated a higher predictive accuracy for structured compared to
unstructured risk assessment approaches for the prediction of general, violent, and sexual
recidivism. Taken together, the findings underline the limited accuracy of unstructured
clinical judgments and provided further support for the use of structured and standardized risk
assessment procedures in the area of crime and delinquency.

Keywords: Sexual offenses, violent offenses, clinical prediction, actuarial prediction,

15 paper published as Wertz, M., Schobel, S., Schiltz, K. & Rettenberger, M. (in press). A comparison of the
predictive accuracy of structured and unstructured risk assessment methods for the prediction of recidivism in
individuals convicted of sexual and violent offense. Psychological Assessment.
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structured professional judgment.

7.1 Introduction

There are different methodological approaches to risk assessment of individuals
convicted of violent and/or sexual offenses. These approaches could be basically divided into
subjective clinical (or unstructured, intuitive, unguided, or impressionistic), actuarial (also
including statistical, mechanical, or algorithmic) as well as structured professional or clinical-
idiographic predictions (e.g., Grove et al., 2010; Meehl, 1954; Nicholls et al., 2013).
Subjective clinical judgments are defined as assessments based solely on clinical experience
and judgment of assessors using informal and subjective methods, which are predominantly
justified by their training, expertise, and professional designations (Grove et al., 2010; Hanson
& Morton-Bourgon, 2009; Skeem & Monahan, 2011). This approach is referred to as
“unstructured” because of its lack of explicit rules for assessors, which increases its
vulnerability to biases and as a consequence its limited reliability and validity (Bengtson &
Langstrom, 2007; Nicholls et al., 2013). Contrarily, highly structured actuarial risk
assessment instruments (ARAIS) contain a predetermined list of empirically derived static
and/or dynamic risk factors and a statistical or algorithmic model to combine the risk factor
scores into a total score (Grove et al., 2010; Nicholls et al., 2013). Structured professional
judgment (SPJ) approaches are professional guidelines integrating also the risk-related
information derived from a predetermined list of risk (and sometimes protective) factors.
However, contrary to ARAISs, the application of SPJ guidelines is based on an idiographic
interpretation of the relevance of each factor and implies a clinical (rather than an algorithmic
or statistical) processing of the risk-related data (Nicholls et al., 2013). In a nutshell, a
decision based on ARAIs is usually made mechanically according to a fixed algorithm, while

in SPJ instruments the final decision is made by a structured assessment based on personal
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expertise and the theoretical and empirical knowledge of a professionally educated assessor
(Lodewijks et al., 2008).
7.1.1 Generations of Risk Assessment Approaches

In terms of generations (Andrews et al., 2006; Taxman, 2017), unstructured clinical
judgment [UCJ] is considered as the first generation of risk assessment, followed by the
second (consisting of static risk factors) and third generations (containing dynamic risk
factors) of ARAIs and the SPJ approaches (fourth generation). The clinical-idiographic
method combines actuarial knowledge and structured professional judgments with
theoretically sound explanations of the individual behaviors including clinical (e.g.,
neuropsychological or psychopathological) aspects of the examinee by strictly following
scientific standards (Craig & Rettenberger, 2018; Craig et al., 2020).
7.1.2 Superiority of Structured Methods

When it comes to research about the comparison between these different assessment
approaches, several studies have underlined the superiority of structured methods (second,
third, and fourth generation) and the limited accuracy of UCJ (first generation) not only for
criminal risk assessment settings, but for a diverse range of different aspects of human
behaviors (e.g., Z£gisdottir et al., 2006; Bengtson & Langstrom, 2007; Hanson & Morton-
Bourgon, 2009). A number of previously published studies consistently highlighted, that
unstructured assessments were significantly more susceptible to biases (e.g., Grove et al.,
2000; Johansen, 2006; Turgut et al., 2006). Particularly for the prediction of sexual or violent
recidivism, the structured method is considered as clearly superior compared to unstructured
approaches (e.g., Bonta et al., 1998; Heilbrun et al., 2010; Jackson et al., 2004). Therefore, in
the last decades a multitude of ARAIs and SPJ tools for assessing the recidivism risk of
different populations and for different settings and outcomes has been developed (e.g., Guy,
2008; Singh et al., 2014; Viljoen et al, 2021). However, when direct comparisons between

ARAIs and SPJ instruments have been carried out no clear and consistent superiority for
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either has been identified (e.g., Campbell et al., 2009; Douglas et al., 2005; Hanson et al.,
2007).
7.1.3 Ongoing Debate on Limited Accuracy of Unstructured Clinical Judgments

Given this frequently reported superiority of structured risk assessment approaches
compared to unstructured and intuitively made judgments and its consequent widespread use
in forensic institutions and in expert witness reports (e.g., Etzler & Rettenberger, 2019;
Gregorio Hertz et al., 2019; Singh et al., 2014), it seems to be at the first glance surprising that
various aspects in this field of assessment research and practice are still discussed
controversially. In this sense, several studies and reviews pointed out the methodological
limitations of the existing research (e.g., Dressel & Farid, 2018; Litwack, 2001; Mossman,
1994) and indicated that the accuracy of unstructured assessments might not be as limited as
stated (e.g., de Vogel et al., 2004; Lin et al., 2020; Melton et al., 2018). For example, a recent
umbrella review of systematic reviews comparing structured and unstructured risk assessment
methods reported that “although research is generally consistent in reporting that risk
assessment tools are superior to UCJ, studies used to support this statement showed serious
problems in terms of risk for bias and lack of direct comparison” (Viljoen et al., 2021, p. 92).
The authors showed, for example, that almost the entire state of research was conducted
decades ago and nearly two thirds of the primary studies included in most reviews were
published in the 1980s or earlier. Furthermore, only a few studies compared directly
structured and unstructured assessment approaches and did not examine whether the
predictive validity differed significantly but based their conclusions on a visual inspection of
the results. Several studies did not focus particularly on risk assessment instruments and did
not provide direct head-to-head comparisons between ARAIs or SPJ tools and UCJs. Given
these research desiderata, further empirical studies which directly compare unstructured with

structured risk assessment methods are highly recommended (Viljoen et al., 2021).
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7.1.4 Study Objectives

The present study tries to remedy this research need by directly comparing the
predictive accuracy of unstructured as well as different structured risk assessment approaches
derived from a comprehensive sample of German risk assessment reports about individuals
convicted of violent and/or sexual offenses. More precisely, the first study objectives were to
identify and classify the applied assessment approaches in the risk assessment reports due to
their degree of structuring the assessment process. Second, we aimed to compare the
predictive accuracy of unstructured and structured risk assessment approaches (i.e.,
unstructured clinical judgment [UCJ], ARAIs [in terms of the revised version of the Violence
Risk Appraisal Guide, VRAG-R; Rice et al., 2013], SPJ instruments, and combinations of
ARAIs-/SPJ-based risk assessments). In order to examine the stability and generalizability of
the results, different follow-up periods (5-year and in total) and offence types (general,
nonviolent, violent, general sexual, and sexual contact recidivism) have been used. Based on
the existing state of research we hypothesized that structured risk assessment methods would
outperform unstructured risk assessment procedures in predicting general, sexual (contact)
and violent recidivism. However, between the different types of structured risk assessment
methods we did not expect significant differences with the exception that we would expect the
highest predictive accuracy for the combination of different structured assessment approaches
(i.e., the combined use of SPJ and ARALIS).

7.2 Method

In order to collect the data for present study, N = 416 expert witness reports about
individuals convicted of violent and/or sexual offenses have been retrospectively evaluated to
gather information about the current and previous delinquency, the psychiatric diagnosis

(according to ICD-10), and the time of incarceration or placement in forensic psychiatric units
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due to articles 20, 21, 63, 64 or 66 of the German penal code'®. Furthermore, various data
related to the expert witness reports (timeframe, institutional context, expert profession, use of
risk assessment tools, methodological approach) were collected. The VRAG-R ratings were
collected retrospectively by officially trained psychologists by using the German version of
the instrument (Rettenberger et al., 2017). Finally, the predictive accuracy of the different
assessment approaches was compared by actual recidivism data derived from the Federal
Central Criminal Register of the Federal Office of Justice. This study was approved by the
institutional review board of the University Regensburg, Germany (protocol number 17-805-
101); the study was not preregistered.
7.2.1 Sample

The sample consisted of N = 416 risk assessment reports about male individuals
charged or convicted of violent and/or sexual offenses, which have been gathered in two
German institutions representing common forensic practice: the penitentiary in Freiburg (n =
184), and the Department of Forensic Psychiatry of the University Hospital Munich (n =
232)*. Given the aim to compare unstructured and structured risk assessments on the same
group of individuals, we excluded persons who have been convicted of nonviolent or
nonsexual offenses, females, and persons aged 17 or younger and those who were not yet
released during the follow-up period, or lacking a criminal record because of death,

emigration, or unclear identification. Reports that were only based on records without

16 In Germany, defendants, who are not responsible and who are at the same time considered as dangerous, are
sentenced to mandatory treatment in a forensic mental hospital. Those who are diminished responsible are
sentenced to both hospital treatment and prison. Individuals suffering from addiction disorders are sentenced by
article 64 of the German penal code and from any other diagnoses by article 63 of the German penal code.
Furthermore, Germany also has provisions for preventive detention of persons regarded as dangerous (section 66
of the German penal code). Risk assessments will be required from mental health professionals not only at the
time of sentencing but several times thereafter because detaining and releasing mentally ill or chronically
dangerous individuals from hospitals or prisons depend strongly on the results of their risk assessment reports
(Dunn et al., 2014).

17 The University Hospital Munich provides external forensic assessment reports for a diverse number of different
courts and public prosecutors. The penitentiary in Freiburg is run by the federal state Baden-Wuerttemberg in the
southwest of Germany and pursues the primary goal of the rehabilitation of the prisoners. At a penitentiary,
assessment reports are not done by the institution itself but are instead regularly obtained by external psychiatric
or psychological experts who are in most cases not affiliated to a specific academic or scientific institution.
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personal examination of the individuals as well as incompletely archived reports were also
excluded. Assessment reports conducted between 1999 and 2015 were ordered by diverse
judicial parties of the proceedings like local or district courts, courts responsible for the
execution of the sentence, higher regional courts, and public prosecutors. In general, the risk
assessment reports included in the present study were written by 86 different experts. More
than three quarters of assessments were contributed primarily by psychiatrists (84.6%, n =
352), while 15.4% (n = 64) were reported by psychologists. Two hundred forty-seven (59.4%)
criminal risk reports were conducted and reported by interdisciplinary teams (e.g., in primary
responsibility by a psychiatrist but supported by an additional psychological test report or a
sociological interview about the social rehabilitation process)*é.
7.2.2 Measures

Risk Communication. In order to categorize the final risk judgment of each report, a
five-point Likert-scale was used (“very low risk”, “low risk”, “moderate risk”, “high risk”,
and “very high risk”) in accordance to current risk communication guidelines recommending
five levels of recidivism risk, as they provide a framework for standardizing risk
communication by matching the information contained in risk tools to a risk classification
system which is independent of any particular risk scale widely applicable (Hanson et al.,
2017). To additionally examine the interrater reliability, a randomly selected and
independently coded sample of 208 final judgments was co-rated, which resulted in an
excellent reliability coefficient of the coding scores (ICC =.866, 95%-CI =.801 to .914).

Unstructured Clinical Judgment (UCJ). We defined unstructured clinical judgments
(UCJs) as assessments in which risk factors were selected, measured, and combined solely

based on subjective clinical experience and intuition (e.g., Grove et al., 2010; Hanson &

18 All experts of the university hospital were members of the Department of Forensic Psychiatry and therefore
extensively experienced in forensic evaluations as well as supervised by the head of department; however,for the
external psychiatric or psychological experts, which have written the reports for the penitentiary, no additional
data (e.g., years of experience) were available.
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Morton-Bourgon, 2009; Skeem & Monahan, 2011). If an ARAI or SPJ tool was used,
assessments were considered as structured. Afterwards, the assessment process was further
categorized regarding the type (ARAIs, SPJ, or both) and generation (second, third and fourth
generation or combinations).

Second and Third Generation of Risk Assessment Tools. Second generation ARAIs
used in the present study were the German versions of the Static-99 (Hanson & Thornton,
2000; Rettenberger et al., 2013), Static-2002 (Hanson & Thornton, 2003), Sex Offender Risk
Appraisal Guide (SORAG; Quinsey et al., 2006; Rettenberger et al., 2017), and the Violence
Risk Appraisal Guide (VRAG; Quinsey et al., 2006), whereas the German versions of the
Level of Service Inventory-Revised (LSI-R; Andrews & Bonta, 1995; Dahle et al., 2012),
Stable-2007 (Hanson & Harris, 2007; Matthes & Rettenberger, 2008), and Sex Offender Need
Assessment Rating (SONAR; Hanson & Harris, 2002) were considered as third generation
tools.

Structured Professional Judgment (SPJ). SPJ instruments were represented by the
German versions of the Integrative List of Risk Variables (ILRV; Nedopil, 2005; Stubner et
al., 2006), the Historical Clinical Risk Management-20 (HCR-20; Muller-1sberner et al.,
1998; Webster et al., 1997), and Sexual Violence Risk-20 (SVR-20; Boer et al., 1997; Miller-
Isberner et al., 2000). The Psychopathy Checklist-Revised (PCL-R; Hare, 2003; Mokros et al.,
2017) is a structured diagnostic instrument for diagnosing the degree of psychopathic
personality traits, which is a robust predictor for persistent delinquency (Rice et al., 2013;
Singh et al., 2011; Yang et al., 2010). The German version of the PCL-R (Mokros et al.,
2017) obtained also adequate indices for its reliability of the test scores and (predictive)
validity of the test score interpretations (e.g., Mokros et al., 2014). Although the PCL-R was
originally not developed as a risk assessment tool, it is regularly used in the international and

German-speaking risk assessment practice (Singh et al., 2014). As PCL-R scores are
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integrated into various SPJ instruments like, for example, the HCR-20 and the SVR-20, the
PCL-R was allocated to the SPJ category in the present study.

VRAG-R. Finally, the German version of the VRAG-R (Rettenberger at al., 2017;
Rice et al., 2013) was rated retrospectively for a random subsample (n = 230) due to resource
complaints. The ratings were made by two authors (MW, SS) of the present study who have
been officially trained in the use of the VRAG-R. All ratings were conducted blind to actual
criminal recidivism data. The subsample consisted of 107 individuals convicted of sexual, and
123 convicted of violent offenses. Reports that did not provide sufficient information to
ensure an adequate rating of the VRAG-R items were excluded. There were no significant
differences regarding the sample characteristics (i.e., no significant differences regarding the
proportion of incarceration vs. forensic psychiatric placement, the institutional place, the
distribution of mental disorders, and the number of prior offenses) between this subsample
and the total sample. The VRAG-R? consists of twelve predominantly static items, the total
score could range from -34 to 46 and could be divided into nine risk bins (Rettenberger et al.,
2017; Rice et al., 2013). The German version of the VRAG-R yielded also high effect sizes
for its reliability of the test scores and (predictive) validity of the test score interpretations
which were comparable to the original version (Gregorio Hertz et al., 2021a, 2021b). In the
present study, the interrater reliability of the VRAG-R was calculated by analysing the
agreement of the test scores between the independent ratings made by two authors (MW, SS)
in a subsample of n = 23 randomly selected assessment reports (10.0%) resulting in an
excellent reliability coefficient (ICC = .934, 95%-CIl = .924 to .949).

Recidivism Data. To directly compare the predictive accuracy of UCJs, ARAIs, SPJ

instruments as well as risk assessment judgments based on a combined use of ARAIs and SPJ

19 Whereas the VRAG was developed in terms of assessing violent recidivism in general, the derivative version
called Sex Offender Risk Appraisal Guide (SORAG) is as a tool for assessing the risk of a violent recidivism in
individuals who have committed sexual offenses. As stated in the revision study (Rice et al., 2013), the VRAG-R
replaces both the VRAG and the SORAG by providing an instrument for assessing violent recidivism in any
individual who committed at least one offense (Gregdrio Hertz et al., 2021a; Rice et al., 2013).
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instruments, recidivism data of the participants were coded from the official criminal records
derived from the Federal Central Criminal Register of the Federal Office of Justice in June
2016. For the present study, two different timeframes were used: first, complete follow-up
periods of each participant (average follow-up period M = 7.08 years) were analysed,
following by analyses which used the fixed 5-years follow-up periods. Recidivism was coded
as general (each new conviction of any kind), nonviolent (each new conviction because of a
nonviolent offense), sexual (each new conviction involving both sexual contact and
noncontact offenses), sexual contact (only new sexual offenses including physical contact?),
or violent (each new conviction because of violent offenses) recidivism. At all ratings before,
both raters did not have any information about actual criminal records. All data were analysed
using IBM, SPSS, Version 26.0. Due to privacy, legal, and ethical restrictions of the raw data
of the present study, it was not possible to make the data publicly available; however, it is
possible to receive access to the data and the material of the present data by sending a request
to the first author.
7.2.3 Data Analysis

We examined the ability of the different risk assessment approaches to discriminate
between recidivists and nonrecidivists by calculating the Area Under the Curve (AUC)
derived from Receiver Operating Characteristics (ROC). AUC values represent the
probability that a randomly selected recidivist has a higher score on a measure than a
nonrecidivist (Helmus & Babchishin, 2017). They are an indicator of the global performance
of a predictor, not being sensitive to base rate effects and allowing direct comparisons of
different scales and could be regarded as the most commonly used and recommended statistic
for risk assessment scales (Rice & Harris, 2005). Referring to Rice and Harris (2005), AUC

values were interpreted as follows: AUC > .72 were classified as “large”, AUC = .64 to .71 as

20 All individuals convicted of a sexual offense including violence were coded as “sexual contact offense”.
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“moderate”, and statistically significant AUC < .63 as “small”. Differences between AUC
values were tested for significance by using a z-statistic (DeLong et al., 1988). Furthermore,
we calculated Odds Ratios (ORs) derived from logistic regressions (e.g., Helmus &
Babchishin, 2017) by using again fixed follow-up time periods of five years for a subsample
of n = 312 individuals. Therefore, reoffenses after five years have not been considered for this
kind of analysis. The ORs provide information about the increase of the recidivism risk
between two randomly selected adjacent total scores. To conduct a time-independent
examination of the predictive accuracy, we calculated Rate Ratios (RRs) derived from Cox
regression analyses which control for unequal follow-up periods allowing to consider the total
sample consisting of participants with varying follow-up periods (Allison, 1984). RRs are a
measure for the relationship between the probabilities rather than the odds of two groups.
7.3 Results

Table 7.1 shows the descriptive statistics of the characteristics of the total sample and
separately for the subsamples of reports about individuals charged or convicted of sexual,
sexual contact, and violent offenses. More than half of the reports were about individuals
diagnosed with a mental disorder according to ICD-10, who were placed in a preventive
detention or forensic psychiatry. Only a small number had not been previously convicted for
at least one offense before the index offense. In terms of the final judgments of the reports,
more than half of the examinees were described to have a (very) low or a moderate recidivism
risk, while the remainder of the reports yielded a high or even a very high risk. Considering
the methodological approach, at least one actuarial or SPJ risk assessment tool was used in
nearly half of the reports, which are therefore considered as structured. On the contrary, the

other reports were defined as UCJs (see Table 1).
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Table 7.1

Offender- and Report-Related Characteristics among Risk Assessments about Individuals Convicted of Violent and/or Sexual Offenses (N = 416)

Characteristic Sexual offenses Sexual contact offenses Violent offenses Total sample
(n=172) (n=125) (n=244) (n =416)

n % n % n % n %

Offender-related
Incarceration/Placement

Penitentiary 72 41.9 52 41.6 121 49.6 193 46.4
Preventive Detention 8662 55 32.0 49 39.2 47 19.3 102 24,5
Forensic Psychiatry §63/64° 45 26.2 24 19.2 76 31.1 121 29.1
ICD-10 Diagnoses®
No Diagnosis 71 41.3 51 40.8 105 43.0 176 42.3
F10-F19 11 6.4 9 7.2 20 8.2 31 75
F20-F29 5 2.9 3 2.4 32 13.1 37 8.9
F60-F69 79 45.9 60 48.0 70 28.7 149 35.8
Other 6 35 2 1.6 17 7.0 23 55
Prior offenses
None 11 6.4 8 6.4 9 3.7 20 4.8
Any 161 93.6 117 93.6 235 96.3 396 95.2
Nonviolent 14 8.1 12 9.6 38 15.5 52 125
Violent 15 8.7 12 9.6 178 73.0 193 46.4
Sexual 34 19.8 13 10.4 0 0.0 34 8.2
Sexual contact 98 57.0 80 64.0 19 7.8 117 28.1
Report-related
Timeframe
1999 to 2004 64 37.2 48 38.4 86 35.2 150 36.1
2005 to 2010 82 47.7 59 47.2 120 49.2 202 48.5

2011 to 2015 26 151 18 144 38 15.6 64 15.4
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Characteristic Sexual offenses Sexual contact offenses Violent offenses Total sample
(n=172) (n=125) (n=244) (n =416)
n % n % n % n %

Institution

University hospital 93 54.1 56 44.8 139 57.0 232 55.8

Penitentiary 79 45.9 69 55.2 105 43.0 184 44.2
Risk assessment tools

Actuarial tools 44 22.5 28 22.4 6 2.5 50 12.0

2. Generation® 38 22.1 26 20.8 5 2.0 43 10.3

3. Generation® 6 3.5 4 3.2 1 0.4 7 1.7

SPJ tools® 83 48.3 62 49.6 100 40.9 183 44.0
Methodological approach

Unstructured clinical (UCJ) 89 51.7 63 50.4 144 59.0 233 56.0

Structured (SPJ) 45 26.2 36 28.8 94 38.5 139 334

Structured (SPJ + actuarial) 38 22.1 26 28.8 6 2.5 44 10.6
Assessment judgment

Very low risk 16 9.3 8 6.4 26 10.7 42 10.1

Low risk 64 37.2 44 35.2 104 42,5 168 40.4

Moderate risk 13 7.6 10 8.0 20 8.2 33 7.9

High risk 46 26.7 35 28.0 68 27.9 114 27.4

Very high risk 33 19.2 28 22.4 26 10.7 59 14.2

Note. Frequencies of occurrence are shown for the index offense categories sexual offenses, sexual contact offenses, and violent offenses. Sexual
offenses were defined as crimes against sexual self-determination including sexual harassment/coercion, sexual assault, rape, sexual abuse,
purchase, possession and distribution of materials containing child/ youth pornography, exhibitionism, procuring, and forced prostitution. Sexual
contact offenses were defined as sexual offenses including physical contact. Violence offense was defined as nonsexual violence including

intentional killing, murder, manslaughter, assault, robbery, hostage taking, blackmail, coercion, deprivation of liberty/abduction, and arson.
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& Articles 20, 21, 63, 64 or 66 of the German penal code

b According to the International Statistical Classification of Diseases and Related Health Problems (ICD-10): FOO-F09 = Organic, including
symptomatic, mental disorders; F10-F19 = Mental and behavioural disorders due to psychoactive substance use; F20-F29 = Schizophrenia,
schizotypal and delusional disorders; F30-F39 = Mood [affective] disorders; F40-F49 = Neurotic, stress-related and somatoform disorders; F50-
FO59 = Behavioural syndromes associated with physiological disturbances and physical factors; F60-F69 = Disorders of adult personality and
behaviour; F70-F79 = Mental retardation; F80-F89 = Disorders of psychological development; F90-F99 = Behavioural and emotional disorders with
onset usually occurring in childhood and adolescence

¢ Represented in the sample by the German versions of the Static-99, Static-2002, SORAG, and VRAG

dRepresented in the sample by the German versions of the LSI-R, Stable-2007, and SONAR

¢ Represented in the sample by the German versions of the ILRV, HCR-20, SVR-20, and PCL-R
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7.3.1 Recidivism Rates

The sample was followed-up for 7.08 years on average (SD = 4.14, range from 1.5 to 17
years). The average time between the submission of the assessment report and the release of the
examinees was 1.85 years (SD = 2.18, range from 0.5 and 3 years). Table 7.2 presents the
recidivism rates of the total sample and the subsample with a fixed 5-year follow-up period. Of
the total sample, almost half were reconvicted for a general re-offense during the complete
follow-up period. Individuals convicted of sexual offenses showed significantly lower recidivism
rates than those convicted of violent offenses for general, »2(1) =5.379, p < .05, ¢ =.114, as
well as for violent recidivism, »2(1) = 18.948, p <.001, ¢ = .213. No significant differences
could be found regarding sexual, (1) = 3.144, p = .076, ¢ = .087, sexual contact, »?(1) = 1.505,
p =.220, ¢ =.060, and nonviolent, »2(1) = .142, p = .706, ¢ = .018 recidivism. The subsample
with the fixed 5-year follow-up periods showed necessarily lower recidivism rates due to less

time of exposure to risk of recidivism of examinees (see Table 2 for details).
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Table 7.2

Recidivism Rates among Individuals Convicted of Violent and/or Sexual Offenses for Total Follow-Up (N = 416) and 5-Year at-Risk (n = 312)

Recidivism Sexual offenses Sexual contact offenses Violent offenses Total sample
(n=172) (n=125) (n=244) (n =416)
n % n % n % n %
Total follow-up?
None 103 59.9 74 59.2 118 48.4 221 53.1
Any? 69 40.1 51 40.8 126 51.6 195 46.9
Nonviolent recidivism 53 30.8 39 31.2 71 29.1 124 29.8
Violent recidivism® 7 4.1 5 4.0 50 20.5 57 13.7
Sexual recidivism® 9 5.2 7 5.6 5 2.0 14 3.4
Sexual contact recidivism 4 2.3 4 3.2 4 1.6 8 19
Five-year follow-up

None 82 62.6 62 61.4 91 50.3 173 55.4
Any? 49 37.4 39 38.6 90 49.7 139 44.6
Nonviolent recidivism 36 27.5 28 27.7 52 28.7 88 28.2
Violent recidivism® 7 5.3 5 5.0 33 18.2 40 12.8
Sexual recidivism® 6 4.6 6 5.9 5 2.8 11 35
Sexual contact recidivism 3 2.3 3 3.0 4 2.2 7 2.2

Note. Frequencies of occurrence are shown for the index offense categories sexual offenses, sexual contact offenses and violent offenses. Sexual
offenses were defined as crimes against sexual self-determination including sexual harassment/coercion, sexual assault, rape, sexual abuse,
purchase, possession and distribution of materials containing child/ youth pornography, exhibitionism, procuring, and forced prostitution. Sexual
contact offenses were defined as sexual offenses including physical contact. Violence offense was defined as nonsexual violence including
intentional killing, murder, manslaughter, assault, robbery, hostage taking, blackmail, coercion, deprivation of liberty/abduction, and arson.

Recidivism was coded from criminal records according to the Federal Central Register.
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&Each new criminal conviction of any kind

b Nonsexual violence regarding intentional killing, murder, manslaughter, assault, robbery, hostage taking, blackmail, coercion, deprivation of
liberty/abduction, and arson

¢ Crimes against sexual self-determination including sexual harassment/coercion, sexual assault, rape, sexual abuse, purchase, possession and
distribution of materials containing child/ youth pornography, exhibitionism, procuring, and forced prostitution

d Average time at-risk (calculated from date retrieved from criminal records) was within the index category sexual offenses 6.93 years (SD = 3.92),
within the index category sexual contact offenses 7.03 years (SD = 3.9) and within the index category violent offenses 7.19 years (SD = 4.29) as well

as within the total sample 7.08 years (SD = 4.14)
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7.3.2 Predictive Validity Using Variable Follow-Up Periods

Table 7.3 gives an overview about the predictive validity of the different
methodological approaches analysed in the present study (UCJ, ARAIs in terms of VRAG-R
scores, SPJ, and the combination of SPJ and ARAIS) by using two different effect sizes (AUC
and RR) and variable follow-up periods; the latter allowed the inclusion of the total sample (N
= 416). As can be seen in Table 3, five different recidivism categories (any, nonviolent,
violent, sexual, and sexual contact recidivism) as well as different subsamples (sexual, sexual
contact, and violent offenses) were used in order to examine the predictive validity of the
different methodological approaches. In accordance with our hypothesis that UCJ provided
only limited predictive performance, UCJ showed only weak (or no significant at all)
predictive validity indices for the prediction of any, nonviolent, violent, sexual, and sexual
contact recidivism. Based on the existing state of research we hypothesized that structured
risk assessment methods would generally outperform UCJ judgements, which was generally
speaking also confirmed by the results of the present study. However, this general conclusion
has some important constraints, which could be plausibly interpreted against the background
of the methodological approaches. The pure actuarial approach (i.e., the retrospectively
collected VRAG-R data) yielded a particularly high predictive accuracy for the prediction of
violent recidivism, which is the outcome measure the instrument was originally designed for.
This finding could be interpreted as an indicator for the outcome specificity of the VRAG-R
in particular and the actuarial prediction approach in general (Rettenberger et al., 2017).

Similarly, the SPJ approach showed also a higher predictive accuracy than the UCJ-
based predictions. However, as expected the highest predictive validity was found for the
combination of SPJ methods and ARAIs. Even for the prediction of recidivism in the
subsamples of sexual and sexual contact offenses (which was a comparatively difficult task
given the relatively small sample sizes and low recidivism rates), the combined use of

structured risk assessment methods provided extraordinary high effect sizes. As can be seen in
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Table 7.3, a general limitation of the analysis refers to the fact that for some recidivism
criteria and subsamples the analysis of the predictive accuracy was not possible due to low
recidivism base rates and too small sample sizes. In the next step, we analysed whether these
differences in the predictive validity reached the threshold of statistical significance. For the
total sample, effect sizes were found to differ significantly between the methodological
prediction approaches for general, violent, and sexual recidivism (UCJs vs. SPJ + ARAIs: z =
2.367, p < .05 for general recidivism and z = 5.672, p < .001 for violent recidivism; SPJ vs.
SPJ + ARAIs: z = 2.980, p < .01 for violent recidivism; UCJ vs. SPJ: z = 2.225, p < .05 for
sexual recidivism). Considering only individuals convicted of violent offenses, significant
differences were found for general (UCJ vs. SPJ: z = 2.215, p <.05) and nonviolent
recidivism (UCJ vs. SPJ: z = 2.211, p <.05). In both subsamples of individuals convicted of
sexual and sexual contact offenses, effect sizes were found to differ significantly for violent
recidivism (UCJ vs. SPJ + ARAIs: z = 3.319, p < .001 in individuals convicted of sexual
offenses and z = 2.270, p < .05 in those convicted of sexual contact offenses). Effect sizes for
individuals convicted of sexual contact offenses also showed significant differences between
UCJ and the combined SPJ and ARAIs assessments in predicting general recidivism (z =
1.980, p < .05). For all comparisons of dependent AUC estimates, the differences of effect
sizes between the VRAG-R total scores and UCJ indicated also a higher predictive accuracy
for ARAIs but its superiority failed to reach statistical significance for general (z=1.612, p =

.081) and violent recidivism (z = 1.742, p = .071).
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Table 7.3
AUC Values and Cox Regression Analyses (Rate Ratios; RR) of the Different Methodological Approaches and Actuarial Total Scores (Variable

Total Follow-Up) (N = 416)

Recidivism Sexual offenses (n = 172) Sexual contact offenses (n = 125) Violent offenses (n = 244) Total sample (N = 416)

AUC RR AUC RR AUC RR AUC RR

Value  95% CI Value 95% ClI Value 95% Cl  Value 95% ClI Value  95% CI Value 95% ClI Value  95% ClI Value 95% ClI

Any
Unstructured clinical (UCJ) 56™  [44,.68] 1.41*  [1.13,86] .51 [.36,.65] 1.36™ [0.97,1.89] .62* [53,.72] 145* [1.22,1.73] .59* [51,.63] 1.43* [1.24,1.65]
Actuarial (VRAG-R) .65*  [54,.77] 1.03** [1.01,.05] .62"  [47,.77] 1.03* [1.01,1.06] .68** [59,.78] 1.02** [1.01,1.04] .66** [.59,.73] 1.03** [1.02,1.04]
Structured (SPJ) 57 [40,.74] 147* [1.04,1.98] .61 [42,.79] 138 [1.00,1.94] .77** [67,.87] 1.78** [1.33,2.36] .69** [60,.78] 1.53** [1.08,1.75]
Structured (SPJ + actuarial) 3% [54,.92] 2.17**  [1.23,.86] J75*  [54,.96] 1.97* [1.02,3.79] 87"  [.55,.99] 1.74™ [0.97,357] .79** [.64,.94] 1.81** [1.20,2.43]
Nonviolent
Unstructured clinical (UCJ) 56™  [43,.68] 147" [1.11,1.96] .51 [.36,.66] 1.34™ [0.92,1.94] .58™ [48,.68] 1.49™ [1.16,1.92] 57® [50,.65] 147 [1.01,1.63]
Actuarial (VRAG-R) 64*  [52,.77] 1.03** [101,1.06] .56™ [.40,.74] 1.02™ [1.00,1.05] 52" [41,.63] 1.01™ [0.99,1.03] 59"  [49,.66] 1.02** [1.01,1.04]
Structured (SPJ) 58" [41,.77] 1.48™ [0.73,1.98] b1 [31,.71]  1.34™  [1.04,1.99] .74** [.63,.84] 1.82** [1.30,2.54] .65** [55,.74] 1.67** [1.23,1.79]
Structured (SPJ + actuarial) 60" [.37,.83] 155" [0.79,3.05] .57 [.32,.82] 141™ [0.52,2.87] .71™ [22,.99] 151™ [0.78,3.67] .67™ [48,.86] 1.53™ [0.96, 2.20]
Violent
Unstructured clinical (UCJ) .58 [37,.70] 1.24™ [0.65,2.38] .54™ [.28,.71] 1.18™ [0.50,2.78] .56™ [45,.67] 1.42™ [1.11,1.80] .52 [42,.62] 1.29® [1.06,1.66]
Actuarial (VRAG-R) J1% 0 [49,.92]  1.05®  [0.99,1.11] .71  [40,.99] 1.05™ [0.97,1.13] .73** [.63,.84] 1.04** [102,1.07] .71** [61,.80] 1.05** [1.02,1.07]
Structured (SPJ) 73 [48,.98] 1.85™ [0.31,9.10] .74™ [49,.99] 1.92™ [0.46,9.68] .64™ [46,.81] 147 [0.85254] .67 [48,.77] 1.67® [0.82,2.10]
Structured (SPJ + actuarial) 91*  [.82,.99] 298" [0.47,9.51] .91* [.80,.99] 2.68™ [0.49,69.46] .90™ [.62,.99] .89*  [.79,.99] 273* [1.15,6.51]
Sexual
Unstructured clinical (UCJ) 52" [28,.75] 1.32® [0.72,243] 57 [34,.70] 121 [0.56,258] .69 [45,.94] 223" [097,514] .59 [41,.78] 177" [1.07,2.95]
Actuarial (VRAG-R) .61 [.38,.84] 1.03* [0.98,1.07] .77™ [56,.99] 1.10™ [0.97,1.25] .82 [.76,.89] 1.09™ [0.96,1.23] .66™ [47,.84] 1.04™ [0.99, 1.08]
Structured (SPJ) 73" [48,.98] 257" [0.57,9.41] .74 [49,.99] 281 [0.37,9.08] .96™ [.90,.99] 6.86™ [0.71,9.78] .86* [.72,.99] 5.86* [0.71,9.78]

Structured (SPJ + actuarial)
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Recidivism Sexual offenses (n = 172) Sexual contact offenses (n = 125) Violent offenses (n = 244) Total sample (n = 416)

AUC RR AUC RR AUC RR AUC RR

Value 95% Cl  Value 95% ClI Value 95% Cl  Value 95% ClI Value 95% Cl  Value 95% ClI Value 95% Cl  Value 95% ClI

Sexual contact

Unstructured clinical (UCJ) 65"  [53,.78] 3.42® [0.70,9.08] .59 [45,.73] 3.7° [0.64,9.65 .85 [67,.99] 506 [0.77,9.08] .75 [64,.87] 4.16™ [1.39,9.88]
Actuarial (VRAG-R) 80 [62,.97] 108 [0.98120] .78 [61,.94] 109" [095126] .81 [74,.88] 107" [0.92, 125 .79* [69,.90] 108* [0.99,1.18]
Structured (SPJ) 73 [48,.98] 432° [073,9.18] .74™ [49,.99] 3.81™ [0.689.14] .96™ [90,.99] 6.41™ [0.72,9.98] .86* [72,.94] 5.88* [0.72, 9.98]

Structured (SPJ + actuarial)

Note. Sexual offenses were defined as crimes against sexual self-determination including sexual harassment/coercion, sexual assault, rape, sexual abuse,
purchase, possession and distribution of materials containing child/ youth pornography, exhibitionism, procuring, and forced prostitution. Sexual contact offenses
were defined as sexual offenses including physical contact. Violence offense was defined as nonsexual violence including intentional killing, murder,
manslaughter, assault, robbery, hostage taking, blackmail, coercion, deprivation of liberty/abduction, and arson. Recidivism was coded from criminal records
according to the Federal Central Register. If a cell is not filled, data were not applicable due to sample size.

ClI = confidence interval; ns = nonsignificant

*p < .05. **p < 01
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7.3.3 Predictive Validity Using Fixed Follow-Up Periods

Table 7.4 shows the AUC values and the ORs of the different risk assessment
approaches among a subsample with a fixed follow-up time of five years. For UCJ both
methods for calculating effect sizes (AUC and ORs) yielded a similar result pattern compared
to the above-mentioned variable follow-up periods: For the total sample as well as for all
subgroups the UCJ provided no or only small (for predicting any recidivism in the subsample
of violent offenses and in the total sample) predictive accuracy, whereas the actuarial
approach (represented by the VRAG-R total scores) yielded significant moderate to large
effect sizes for the prediction of general (any), violent, sexual, and sexual contact recidivism
only. Similarly, risk assessments based on SPJ instruments yielded also significant moderate
to large effect sizes for different types of recidivism but again only for the total sample and
the subsample of violent offenses. Finally, the risk assessments based on both SPJ and ARAIs
showed extraordinarily large significant effect sizes for the prediction of violent (also for the
comparatively small subsample of sexual offenses), sexual, and sexual contact recidivism (the

latter at least for the total sample).
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Table 7.4
AUC Values and Logistic Regression Analyses (Odds Ratio; OR) of the Different Methodological Approaches and Actuarial Total Scores (Fixed

Follow-Up of Five Years) (N = 312)

Recidivism Sexual offenses (n =131) Sexual contact offenses (n = 101) Violent offenses (n = 181) Total sample (N = 312)

AUC OR AUC OR AUC OR AUC OR

Value 95% Cl Value 95% ClI Value 95% Cl  Value 95% ClI Value 95%Cl Value 95% ClI Value 95%Cl  Value 95% CI

Any
Unstructured clinical (UCJ) 61" [48,.74] 1.39™ [0.97,1.98] .55™ [40,.71] 1.21" [0.79,1.84] .58* [48,.68] 1.28* [0.96,1.69] .58* [.51,.67] 1.31* [1.03,1.59]
Actuarial (VRAG-R) 64* [51,.77] 1.03* [1.01,1.07] .61 [.44,.77] 1.03" [0.99,1.07] .78* [68,.88] 1.07** [1.03,1.10] .72** [.63,.80] 1.05** [1.03,1.07]
Structured (SPJ) .65™  [46,.84] 1.47™ [0.86,2.49] .71™ [51,.92] 1.70™ [0.92,3.13] .86** [.76,.97] 3.86** [1.97,7.56] .75** [.64,.85] 2.15* [1.41,2.94]
Structured (SPJ + actuarial) ~ .65" [.36,.95] 1.78™ [0.79,3.99] .71™ [.40,.99] 2.03™ [0.81,5.07] --- 73 [49,.98] 2.03* [1.04,4.46]
Nonviolent
Unstructured clinical (UCJ) ~ .61™ [49,.75] 1.18™ [0.75,2.02] 57" [41,.73] 1.24™ [0.79,1.94] .51 [41,.61] 1.01 [0.74,1.37] .55 [47,.64] 1.15™ [0.91,1.46]
Actuarial (VRAG-R) b57*  [.43,.72] 1.02™ [0.99,61.06] .55™ [.36,.73] 1.02 [0.98,1.07] 53" [.39,.66] 1.01™ [0.98,1.04] .55 [.46,.65] 1.01™ [0.99, 1.03]
Structured (SPJ) 65"  [46,.78] 1.21 [0.72,2.04] .62 [.38,.85] 1.34™ [0.74,2.40] .77** [.64,.90] 2.32** [1.34,3.99] .67** [55,.79] 1.60** [1.12,2.27]
Structured (SPJ + actuarial) 66" [.37,.83] 1.36™ [0.84,2.77] .66™  [.48,.81] 1.55™ [1.05,2.19]
Violent
Unstructured clinical (UCJ) 61" [.37,.76] 1.08™ [0.45,2.57] .57 [.34,.79] 1.42" [0.34,825] .57 [44,.70] 1.26™ [0.91,1.76] .58™ [42,.66] 1.13™ [0.85,1.52]
Actuarial (VRAG-R) 71 [45,.87] 1.02 [0.96,1.09] - 86** [.76,.95] 1.12** [1.05 1.19] .79** [.69,.89] 1.08** [1.04,1.13]
Structured (SPJ) .86™ [.67,.99] 2.19™ [0.91,6.35] .88™ [.70,.99] 2.18™ [0.81,6.85] .80* [.68,.92] 2.59* [0.91,7.35] .81* [.62,.87] 2.24* [0.97,5.51]
Structured (SPJ + actuarial) ~ .94* [.82,.99] 5.25* [1.10,9.78] .92* [.78,.99] 5.01* [1.02,9.98]  --- 90* [.76,.99] 3.55* [1.17,9.83]
Sexual
Unstructured clinical (UCJ) ~ .52™ [29,.76] 1.12™ [0.57,2.24] 55" [.33,.68] 1.04™ [0.47,61.91] .70 [.46,.94] 1.81" [0.77,4.27] .61 [44,.80] 1.43™ [0.84,2.44]
Actuarial (VRAG-R) 9™ [.62,.95] 1.08™ [0.97,1.20] .76™ [.57,.96] 1.08™ [0.96,1.24] .80™ [.72,.89] 1.08™ [0.96,1.22] .79* [.70,.88] 1.08* [1.00,1.17]
Structured (SPJ) 86" [.67,.99] 3.04 [1.96,6.31] .88™ [.70,.99] 3.24™ [1.76,6.51] .96™ [.90,.99] 4.65™ [1.98,7.71] .92* [.84,.99] 3.34™ [1.97,6.51]

Structured (SPJ + actuarial)
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Recidivism Sexual offenses (n = 131) Sexual contact offenses (n = 101) Violent offenses (n = 181) Total sample (n =312)

AUC OR AUC OR AUC OR AUC OR

Value 95%Cl Value 95% ClI Value 95% Cl Value 95% ClI Value 95% Cl Value 95% ClI Value 95% Cl  Value 95% ClI

Sexual contact
Unstructured clinical (UCJ) .65 [.51,.79] 1.70™ [0.60,4.79] .57 [41,.72] 1.43™ [0.51,4.04] .85™ [.68,.99] 4.33 [0.57,9.66] .75™ [.64,.87] 2.41™ [0.95,6.09]
Actuarial (VRAG-R) 78"  [.63,.99] 1.07™ [0.95,1.22] .75" [47,.99] 1.08™ [0.93,125] .78™ [.69,.88] 1.07™ [0.91,1.25] .77* [.65,.90] 1.07™ [0.97,1.18]
Structured (SPJ) .86™ [.67,.99] 3.16™ [1.79,6.21] .88™ [.70,.99] 3.36™ [1.79,6.93] .96™ [.90,.99] 6.65"™ [1.98,9.71] .92* [.84,.94] 3.56™ [1.99,6.81]
Structured (SPJ + actuarial)

Note. Sexual offenses were defined as crimes against sexual self-determination including sexual harassment/coercion, sexual assault, rape, sexual abuse,
purchase, possession and distribution of materials containing child/ youth pornography, exhibitionism, procuring, and forced prostitution. Sexual contact offenses
were defined as sexual offenses including physical contact. Violence offense was defined as nonsexual violence including intentional killing, murder,
manslaughter, assault, robbery, hostage taking, blackmail, coercion, deprivation of liberty/abduction, and arson. Recidivism was coded from criminal records
according to the Federal Central Register. If a cell is not filled, data were not applicable due to sample size.

ClI = confidence interval; ns = nonsignificant

*p < .05. **p < .01.
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7.4 Discussion

Despite the widespread use of structured risk assessment approaches (e.g., Singh et al.,
2014; Tully et al., 2013; Viljoen et al, 2021), there seems to be still a relatively heterogeneous
application practice of risk assessment methods: More than half of the reports examined in the
present study were considered as UCJs which underlines the ongoing controversial debate on
the relevance and benefits of intuitively and subjectively made assessment judgments (e.g.,
Dressel & Farid, 2018; Lin et al., 2020; Melton et al., 2018).
7.4.1 Superiority of Structured Compared to Unstructured Risk Assessment
Approaches

The results of the present study provide an empirical comparison of the predictive
accuracy of unstructured and structured methodological approaches of risk assessment in a
sample of German risk assessment reports. In accordance with previously published results
and meta-analytic findings (e.g., Z£gisdottir et al., 2006; Bengtson & Langstrém, 2007; Turgut
et al., 2006), the comparisons presented here indicate a higher predictive accuracy for
structured compared to unstructured risk assessment approaches for the prediction of general,
violent, and sexual recidivism across different subgroups. When using the total follow-up
time (average follow-up of 7.08 years) as well as when using the fixed 5-year follow-up time
periods, both methods for calculating effect sizes (AUC and ORs/RRs) yielded a comparable
result pattern in terms of a limited predictive accuracy of UCJs. For all comparisons, the
differences of effect sizes between structured and unstructured risk assessment methods
indicated a greater predictive accuracy of ARAIs and SPJ instruments compared to
unstructured methods, although not all comparisons reached of the threshold of statistical
significance. The latter finding might be at least partly due to the well-known fact of
comparatively low recidivism base rates for some subsamples (particularly for the subsample
of individuals convicted of sexual offenses; Rettenberger et al., 2015). Thereby, no clearly

distinct superiority for either actuarial or SPJ approaches was identified; this finding
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confirmed similar results reported in previous studies which compared both methods (e.g.,
French, 2021; Hanson & Morton-Bourgon, 2009; Nicholls et al., 2013). From a statistical
point of view it is noteworthy that the reported result pattern remained virtually unchanged
when we considered different effect sizes (AUC, ORs, or RRs). These findings support also
previous research (e.g., Etzler et al., 2020; Helmus, & Babchishin, 2017; Rettenberger et al.,
2013) and provide further support for the stability of AUC values as an index for the
predictive accuracy of risk assessment instruments even in smaller samples (Hanczar et al.,
2010).
7.4.2 Outcome Specificity of Structured Risk Assessment

With regard to the results of the predictive accuracy of the different structured risk
assessment approaches, different conclusions could be drawn. First, the results of the present
study replicate previously published data which have shown that the test scores of the German
version of the VRAG-R yielded comparable predictive validity indices as the original version
(Gregorio Hertz et al., 2021a, 2021b). The VRAG-R was significantly predictive for (sexual)
violent and general reoffenses, which can be interpreted as further evidence for its predictive
validity across different countries, jurisdictions, and language areas. Given that the present
study was conducted by researchers who were not part of the (Anglo-American) development
team of the VRAG-R, the present findings can be also interpreted as evidence against the
previously discussed allegiance effect and instead in favor of a fidelity effect (Blair et al.,
2008; Harris et al., 2010). Furthermore, as can be for the VRAG-R the present results
provided generally additional support for the outcome specificity of structured risk assessment
approaches given that the instruments tended to perform better for the outcome criterion for
which they were originally designed for (Hanson & Morton-Bourgon, 2009; Rettenberger et
al., 2017). On the other hand, the different risk assessment approaches yielded generally
speaking lower predictive accuracy indices for a comparatively broad outcome criterion like

general recidivism or a relatively narrowly defined outcome criterion like sexual (contact)
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recidivism. From a diagnostic point of view this finding is not surprising given the fact that
the most commonly used ARAIs and SPJ instruments in Germany are designed to predict
violent (including sexual) recidivism (like the VRAG-R or the HCR-20; Rettenberger et al.,
2017).
7.4.3 Combination of ARAIs and SPJ Instruments

A further noteworthy result refers to the finding that the combination of ARAIs and
SPJ instruments yielded particularly high effect sizes for the prediction of (general, violent,
and sexual) recidivism, which were predominantly higher than the predictive accuracy of
ARAIs or SPJ instruments alone. This finding supports the idea of a convergent risk
assessment approach where the strengths of both ARAIs and SPJ instruments are combined
(Singer et al., 2016). Consequently, the current generation of SPJ instruments like, for
example, the recent third version of the HCR-20 (HCR-20V?; Douglas et al., 2014)
recommends also the consideration of the results of ARAISs in the course of the formulation of
the final risk judgment. For applied risk assessment settings one obvious suggestion for
integrating both approaches into one final risk judgment could be that if both ARAIs and SPJ
instruments indicated a comparable risk assessment judgment (i.e., both the VRAG-R as well
as the HCR-20"2 indicated a relatively low—or moderate or high—risk), then the final
(combined, convergent) judgment is clear. However, if both risk assessment approaches led to
different conclusions (i.e., the VRAG-R indicated a high risk, whereas the application of the
HCR-20V? indicated a low or moderate risk), then the crucial challenge of the assessor is to
unravel this assessment discrepancy (i.e., by explaining why the more clinically and
dynamically oriented assessment of the HCR-20V? yielded a lower risk than the more static
and statistical approach of the VRAG-R).
7.4.4 Practical Implications

Taken together, from an applied risk assessment perspective, the findings of the

present study indicate, first, that assessors should use indeed both risk assessment approaches
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and should combine and integrate the results of both into the final judgment. Second, the
competition of ARAIs and SPJ representatives in the past seems to be resolved in the present
tense: The crucial issue is not which approach is better but rather how to combine both in
order to achieve the best prediction. The combination of both approaches is also relevant from
another point of view: The use of ARAIs alone has inevitable limitations because the actuarial
approach is not able to provide an individual (idiographic) explanatory model of delinquency.
This means that a clinical-idiographic approach is necessary and even mandatory in the
German penal law which is also confirmed by currently published recommendations and
methodological minimum requirements for criminal risk assessment (Kréber et al., 2019). It is
important to emphasize that a comprehensive and individually based risk assessment approach
is therefore indispensable and the pure use of group-based statistics or nomothetic rules is
insufficient (Agisdottir et al., 2006). However, individual clinical and case-specific risk
assessment of examinees should though not be conducted intuitively but should always follow
strictly scientific, transparent, and evidence-based standards. Therefore, current
comprehensive risk assessment models have tried to integrate the individual and relatively
flexible approach of case formulation with the standardized assessment approach of ARAIs
and SPJ instruments (e.g., the Case Formulation Incorporating Risk Assessment [CAFIRA]
model; Craig & Rettenberger, 2018; Craig et al., 2020).
7.4.5 Limitations

A general limitation of the present study which needs to be addressed is the
retrospective research design. In this context, it is not possible to ascertain whether assessors
using validated, empirically supported risk assessment instruments are maybe in general more
experienced or trained in conducting forensic evaluations compared to experts who do not use
these methods. Confounding variables of assessors themselves may further explain
differences in accuracy of risk assessments, so it may be a promising approach to control for

different assessor characteristics in futures studies. Methodologically, experimental designs
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including a random assignment to a specific approach and the use of prospective-longitudinal
field study designs would be the best way for (cross-)validating risk assessment approaches
and instruments (e.g., Nitsche et al., 2022; Rettenberger et al., 2017). However, particularly
experimental research approaches can be accompanied by serious ethical conflicts and legal
issues. Given the fact that one main aim of the present study was to identify clinically applied
risk assessment methods in their everyday practice, the retrospective design was
indispensable. Another data-related limitation was that the information about recidivism was
only based on one single data source (i.e., officially registered reconvictions in accordance to
the Federal Central Register), which is inevitably an underestimation of the actual degree of
repeated delinquency. A further relevant aspect for the interpretation of the present findings
is the fact that most assessment reports were conducted by clinicians employed by a
university hospital. Therefore, it is not entirely clear to what extent the results of the present
study could be generalized to clinicians and expert witnesses who were not part of an
academic institution.

It is also important to note that we defined the degree of structure of the assessment
reports by considering if and what underlying type and generation of risk assessment
instrument (ARAIs vs. SPJ instruments) was used, i.e., if an ARAI or SPJ tool was used,
assessments were considered as structured. Of course, this procedure could be interpreted as
only a rough approximation to a sophisticated categorization of risk assessment approaches.
Furthermore, there were standardised assessment procedures like the PCL-R, which can only
hardly be allocated to either of the before mentioned groups of risk assessment methods.
Finally, in order to be able to contrast a “pure” actuarial risk assessment approach with other
assessment methods, it was necessary to score the VRAG-R retrospectively and to compare
these retrospective assessment results with the prospectively made assessments of the expert
witness reports. However, as previously published studies about second generation ARAIS

indicated (e.g., Nitsche et al., 2022; Rettenberger et al., 2013, 2017), the predictive accuracy
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of this actuarial approach yielded comparable results independently of the applied research
design (i.e., if a retrospective of a prospective data collection procedures was used).
7.4.6 Conclusion

In accordance with a number of previously published results (e.g., Grove et al., 2010;
Nicholls et al., 2013; Skeem & Monahan, 2011), the comparisons between different risk
assessment approaches in the present study indicate a higher predictive accuracy for
structured compared to unstructured risk assessment approaches for the prediction of different
outcome criteria (general, violent, and sexual recidivism). Given the weight of evidence in
support of structured risk assessment, the findings underline the limited accuracy of UCJs and
provide further support for the use of structured and standardized risk assessment procedures
in the field of forensic sciences and psychological assessment of crime, delinquency, and
recidivism. However, a comprehensive and convergent risk assessment approach including
clinical-idiographic evaluation of the individual biography and background is not only
mandatory with regard to the German penal law but yielded also the highest effect sizes for
predictive accuracy (compared to ARAIs and SPJ instruments alone). As different previous
studies and reviews indicated that the predictive accuracy of unstructured assessments could
be possibly better as originally stated given the variety of methodological limitations of the
existing research data (e.g., Lin et al., 2020; Melton et al., 2018; Viljoen et al., 2021), the
present study remedied this research gap by overcoming at least some of the discussed
methodological limitations of prior research. But even if the present findings basically
underline the importance and the relatively high predictive validity of structured risk
assessment approaches, the need for further research became also clear, particularly
concerning direct comparisons of the predictive accuracy of different methodological

approaches in applied risk assessment settings.
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8. General Discussion and Conclusion?!

To date, research literature of the last few decades points to a relatively heterogeneous
quality of expert witness reports (Nowara, 1995a, 1995b; Suhling, 2003; Dahle et al., 2009,
2012; Haarig et al., 2012; Kunzl & Pféfflin, 2011; see Chapter 1.2.1). Since the publication of
methodological minimum requirements for risk assessment reports in 2006 in Germany and
updated recommendations in 2019, there is little empirical evidence on whether and how
these standards are put into clinical and judicial practice (see Chapter 1.2.1.1). It also remains
unclear, how frequently psychometric tests as well as actuarial and clinical-structured
prognostic instruments are used in real criminal assessment practice in Germany (see Chapter
1.2.1.3). Given the frequently reported superiority of structured risk assessment approaches
compared to unstructured and intuitively made judgments, various aspects of standardization
in this field of assessment research and practice are still discussed controversially (see
Chapter 1.2.1.2). Therefore, the overall aim of this thesis was to systematically examine the
quality of criminal risk and responsibility assessment reports in German practice (see Chapter

1.3).

2 parts of the Discussion are published in Wertz, M., Kury, H. & Rettenberger, M. (2018). Umsetzung von
Mindestanforderungen fir Prognosegutachten in der Praxis — Eine empirische Validierung unter Beriicksichtigung
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Psychologie, Kriminologie, 12(1), 51 — 60; Wertz, M., Schiltz, K., Imhoff, R.& Rettenberger, M. (2020). Der
Einfluss des richterlichen Auftrags auf die Qualitdt der Arbeit von Sachverstdndigen im Rahmen der
Prognosebegutachtung [The influence of the judicial order on the quality of the work of expert witnesses in the
context of risk assessment]. Recht & Psychiatrie, 38(4), 193 — 200; Wertz, M., Hausam, J., Konrad, N., Schiltz,
K., Imhoff, R.& Rettenberger, M. (2021). Qualitdt von Schuldféhigkeitsgutachten — Mindestanforderungen,
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Rettenberger, M. (2022). The use and reporting practice of psychological tests in German risk and criminal
responsibility — expert  reports.  Psychology, Crime & Law. Advance online publication.
https://doi.org/10.1080/1068316X.2022.2063286; Wertz, M., & Rettenberger, M. (2021). Die Verwendung
standardisierter Prognoseinstrumente in der Begutachtungspraxis: Empirische Erkenntnisse zur Haufigkeit und
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risk assessment instruments in the practice of risk assessment: Empirical findings on frequency and risk
communication as a function of assessment- and subject-related characteristics.]. Forensische Psychiatrie und
Psychotherapie, 28(3), 241-261, and in Wertz, M., Schobel, S., Schiltz, K. & Rettenberger, M. (in press). A
comparison of the predictive accuracy of structured and unstructured risk assessment methods for the prediction
of recidivism in individuals convicted of sexual and violent offense. Psychological Assessment.
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Concluding, the present thesis offers several strengths regarding existing research gaps
and methodological issues. First, an extensive sample of more than 1.000 risk and criminal
responsibility reports from different institutions was used, representing common general
practice in Germany. Second, a diverse population of individuals convicted or charged of
sexual and/or violent offenses of penitentiaries or psychiatric hospitals were included, also
representing common report- (time of contribution, institutional context, profession of the
expert, judicial order, methodological approach) and examinee-related (sociodemographic
data, index and prior delinquency, imprisonment, or accommodation mental disorders)
characteristics in general practice. Third, due to the retrospective study design it was possible
to consider officially registered re-offenses for different follow-up periods. Therefore,
criminal records were derived from the Federal Central Criminal Register of the Federal
Office of Justice. Fourth, also judicial verdicts (or corresponding judicial documents
available) were additionally gathered for a subsample of reports, so information on the
outcome of the respective proceedings from the ordering public prosecutors' offices and
courts was obtained. Fifth, quality of assessment reports was systematically operationalised
by application of methodological minimum requirements, published by an interdisciplinary
working group of leading clinicians, researchers, and expert witnesses in this field. Therefore,
a survey instrument based on the methodological minimum requirements (Boetticher et al.,
2006) and the relevant research literature (Dahle, 2005a, 2005b; Nedopil, 2005; Kréber, 2006)
was developed in accordance with previous studies (Kury & Adams, 2010; Riegl, 2007).
Sixth, while at least some studies are available for the international, primarily Anglo-
American area (e.g., Archer et al., 2006; Singh et al., 2014; Viljoen et al., 2010), only a few
empirical studies have so far been conducted for the German-speaking area on the form in
which criminal risk assessments are made in professional practice. Since all data was based on
surveys, interviews with assessors, or self-reports of clinicians (e.g., Archer et al., 2006;

Lally, 2003; Wright et al., 2017), the actual use of standardized risk assessment instruments
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and psychometric tests - especially in everyday assessment practice - appears to be largely
unclear. Thus, the present thesis is the first investigation to provide systematically recorded
data about the real-world use of actuarial and structured-professional risk assessment
instruments and psychometric tests in expert witness reports in real actual German practice.
Finally, to validate the quality of all retrospective ratings (e.g., implementation of minimum
requirements, prognostic judgements, recidivism, hit rates), the reliability criterion was met
by calculating the interrater reliability with experienced, in-depth and intensively trained co-
rater of psychological profession and scientific expertise. It was constantly determined on a
randomly selected and independently coded sample of expert reports, resulting in reliability
coefficients that can be classified as very high according to the usual standard (Leonhart,
2004).

In summary, as most scientific references pointing to a heterogenous quality are based
on subjective impressions of experienced expert witnesses or presentations of individual cases
without profound empirically sound foundation, the present thesis is the first to provide an
empirically sound extensive examination of the quality of expert witness reports in real
German practice.

8.1 Contributions to Empirical Scientific Evidence

Thus, the present thesis expands research knowledge in several ways, presented as
follows: Regarding the implication of methodological minimum requirements for risk and
criminal responsibility reports (Boetticher et al., 2006; 2007), the comparison of the
assessment reports before and after the publication of the methodological minimum
requirements shows that there has been a significant improvement in quality over time (see
Chapter 2). This indicates an improvement in the quality of expert assessment practice as a
result of the publication of the methodological minimum requirements. The developed
methodological minimum requirements seem to have arrived in practice, but there is still an

enormous potential for improvement concerning the practical application of the criteria,
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reflecting the lasting notable heterogeneity of quality. Even if the methodological minimum
requirements have gained general appreciation in the specialised sciences in the meantime,
they are by no means taken into account by every forensic expert (Dahle et al., 2012; Kunzl et
al., 2009; Kunzl & Pfafflin, 2011; Schnoor, 2009; Verell, 2015). It can therefore for the future
be assumed that research recommendations, contrary to the efforts of the initiators, will not
necessarily lead to the desired effect across institutions and in a timely manner.

With regard to the differences in risk assessment reports concerning the institutional
comparison in favour of the university hospitals, the research proximity of a university
department can be discussed, since university institutions have a special status in the
assessment report practice. This conclusion is also supported by the observed differences in
quality depending on the institutional affiliation of the external experts at the penitentiary,
underlining that research proximity seems so be more decisive than profession of experts. The
occurrence of inaccurate risk assessments can be reduced, but not eliminated by the
compliance with the minimum requirements for risk assessment reports (Dahle, 2005b; 2006).
However, in the present thesis it could be shown that compliance with the methodological
minimum requirements is associated with a higher accuracy of the risk assessments. It can be
concluded that experts should be encouraged more consistently to consider and apply the
minimum requirements, as these clearly contribute to an increase in the quality of the risk
assessment reports and thus to a more valid prognostic assessment of the recidivism risk of
the examinees.

In this respect, it seems obvious that research findings from this area should also be
accounted for to a greater extent in the risk assessment for possible placement to mandatory
treatment in criminal responsibility assessment reports, as also supported by the recently
updated recommendations for risk assessment reports (Boetticher et al., 2019; Kroeber et al.,
2019). The present examination of risk assessment methods in criminal responsibility reports

in which the orderer questioned the prerequisites of a mandatory treatment revealed a
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heterogeneous implementation from a quantitative and qualitative point of view (see Chapter
4). Only half of the reports in which a risk assessment would have been indicated contained a
risk assessment, which was predominantly unstructured. The scope of the assessment in the
written report varied greatly, showing no significant changes over time. Consequently,
scientific findings in risk assessment research do not seem to have arrived in criminal
responsibility assessment practice.

The methodological minimum requirements were primarily intended for forensic
experts, but also for judges, public prosecutors and defense attorneys, facilitating criminal risk
assessment reports and their evaluation of their validity. Thus, the minimum requirements
were also to assist in delimiting which questions were to be the subject of the expert
assessment and which questions would have to be answered exclusively by the court alone.
The results of the present thesis suggest a stronger orientation of the judicial orders towards
the minimum requirements or recommendations for criminal risk assessment reports across
institutions, from which it can be concluded that the published quality standards influenced
the judicial ordering practice in the direction of an increasing differentiation of the questions
(see Chapter 3). However, exclusively considering the judicial questions posed to the experts
after 2006, the differentiation of the formulated orders, even after the publication of the
minimum requirements, is still heterogeneous. Overall, there was a stronger orientation of the
judicial orders towards the questions specified in the minimum requirements, but the
subsequent practice of judicial ordering continued to be heterogeneous and did not show any
consistent prognostic questions. This was verified again when analyzing the exact wording of
the judicial orders. Thus, hardly any consistent formulations of prognostic questions could be
determined in the present sample. The results seem to be important, especially because
significant correlations were found between the consideration of the prognostic questions in
judicial orders and the answers given by the experts in assessment reports. The results of the

present study show that the judicial order for a risk assessment report has an influence on the
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answering of the fundamental prognostic questions and can thus significantly increase the
quality of risk assessments in the sense of a better usability in the proceedings. Thus, the
results show potential for quality assurance not only for the experts but also for the orderers of
assessment reports. The methodological minimum requirements for criminal risk and
responsibility assessment reports should not only be implemented by experts but should be
considered by orderers — amongst others also in the context of a transparent presentation of
the prerequisites for mandatory treatment in verdicts containing criminal responsibility
assessments. The examination of the information on procedural outcomes in this thesis
revealed the heterogeneity of judicial consideration of expert findings (see Chapter 4). In the
majority of cases, the expert's findings were merely reproduced and evaluated in only ten
percent of the cases, showing no discussion of the expert findings in most cases. In the current
study, there were no significant differences over time, which seems to indicate that the
methodological minimum requirements do not have a decisive influence on this judicial
practice. In terms of general considerations of quality assurance in the field of criminal
responsibility assessment, the provision of transcripts of judicial verdicts according to article
475 (4) of the German penal code could be helpful for experts to improve their ability to
communicate psycho-scientific findings to the court regarding knowledge of the consideration
of the assessment report in verdicts (Pfister, 2019).

Regarding the degree of standardization in criminal assessments reports in
professional practice, the study results show a generally frequent usage of a diverse range of
psychological tests in forensic-clinical practice, confirming the general acceptance within the
forensic field (see Chapter 5). In risk assessment reports, psychological tests (mostly
addressing personality traits) were used significantly more often (and in a significantly higher
number) than in criminal responsibility assessment reports (primarily using intelligence and
cognitive measures). While the usage of psychological testing increased significantly in risk

assessment reports over time consistent with previous studies (Neal & Grisso, 2014; Serafim



GENERAL DISCUSSION 170

et al., 2015; Wright et al., 2017), no significant difference could be confirmed regarding
criminal responsibility reports. This is all the more noteworthy, as criminal responsibility
assessments already had a lower level of test usage to begin with and it is legally mandatory
to diagnose a psychological condition in a first step. However, in this German sample,
psychological testing seemed to be more common and furthermore increasing in risk
assessment reports than in criminal responsibility reports in recent years, documenting a
growing relevance of interdisciplinarity in risk assessment in general. In more than a half of
the final conclusions of risk assessment reports, psychological test results were not just
reported generally but even considered and discussed in terms of risk and protective factors
regarding criminal risk of individuals charged or convicted of offenses, underlining the
importance of psychological testing in criminal risk assessments in real practice. All in all, the
present results provide empirical data for the wide acceptance as well as variety and
heterogeneity of test usage in forensic evaluations, as there seems to be no consensus about
psychological test usage and the degree of formalisation in forensic evaluations (as reported in
Archer et al., 2006; Golden & Lashley, 2014; Gowensmith & McCallum, 2019; Lally, 2003;
Richards et al., 2015).

Regarding the degree of standardisation and structuring of criminal risk assessments,
the results show that actuarial or clinical-structured risk assessment instruments were only
used in less than half of the total sample or assessment reports (see Chapter 6). Despite the
impressive evidence in the forensic research literature of the higher predictive accuracy of
standardized risk assessment compared to clinical-unstructured, intuitive, or predominantly or
exclusively experience-based approaches (see, e.g., Rettenberger, 2018, 2019; Viljoen et al.,
2021), a comparatively high proportion of so-called “clinical” (i.e., unstructured, intuitive, and
experience-based) predictions was still evident in the present sample (see Chapter 6 and 7).
The results were in line with previous empirical analyses of risk assessment reports (e.g.,

Haubner-Mclean & Eher, 2014) and supported previous survey results on criminal risk
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assessment practice in Germany (Rettenberger at al., 2017), which also indicated a use of
standardized risk assessment instruments in approximately half of the risk assessments.
According to surveys (Etzler & Rettenberger, 2019; Gregodrio Hertz et al., 2019), the
standardization of criminal risk assessment seems to be more advanced in forensic institutions
(social therapy, aftercare) than in external assessment practice. This could also be confirmed
in the present study, as there seems to be still a relatively heterogeneous application practice
of risk assessment methods in external assessment reports. Furthermore, the results of the
present study show that the use of actuarial and clinical-structured risk assessment
instruments appears to be partly dependent on examinee-related characteristics. Thus, it can
be stated that in German-speaking risk assessment practice, several internationally established
risk assessment instruments whose predictive validity is considered to be empirically
validated, are applied regularly. However, there still seems to be a need for optimization,
especially with regard to the use of actuarial instruments, which are empirically particularly
well-validated (e.g. Hanson & Morton-Bourgon, 2009; Rettenberger, Rice, Harris & Eher,
2017).

Concerning the formalisation of risk communication in risk assessment reports,
present results revealed a clear preference for a categorical form of communication (see
Chapter 6), which is in line with international studies (Heilbrun et al., 2016; Singh et al.,
2014) and those of the German-speaking area (Rettenberger at al., 2017). In just under two-
thirds of the total sample, risk was communicated categorically or dichotomously. However,
in just under one-third - particularly in the sub-sample of the university department - a
combined form of communication could be identified, as it has been increasingly proposed or
called for by authors in the recent past (including de Vogel et al., 2020; Eher et al., 2019;
Hanson et al., 2017a; 2017b). The predominantly categorical risk communication could also

be attributed to the more frequent use of clinical-structured risk assessment instruments
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compared to actuarial tools in the present sample, as the nominal form of communication is
the method of choice for the former group (von Franqué, 2013).

Regarding the superiority of structured risk assessment approaches, the results
provide an empirical comparison of the predictive accuracy of unstructured and structured
methodological approaches of risk assessment in a sample of German risk assessment reports
(see Chapter 7). On the basis of the ongoing controversial debate on the relevance and
benefits of intuitively and subjectively made assessment judgments (e.g., Dressel & Farid,
2018; Lin et al., 2020; Melton et al., 2018; see Chapter 1.2.1.2), more than half of the reports
examined in the present study were considered as UCJs. In accordance with previously
published results and meta-analytic findings (e.g., £gisdéttir et al., 2006; Bengtson &
Langstrom, 2007; Turgut et al., 2006), the comparisons presented here indicate a higher
predictive accuracy for structured compared to unstructured risk assessment approaches for
the prediction of general, violent, and sexual recidivism across different subgroups. When
using the total follow-up time (average follow-up of 7.08 years) as well as when using the
fixed 5-year follow-up time periods, both methods for calculating effect sizes (AUC and
ORs/RRs) yielded a comparable result pattern in terms of a limited predictive accuracy of
UClJs. Thereby, no clearly distinct superiority for either actuarial or SPJ approaches was
identified; this finding confirmed similar results reported in previous studies which compared
both methods (e.g., French, 2021; Hanson & Morton-Bourgon, 2009; Nicholls et al., 2013). A
further noteworthy result refers to the finding that the combination of ARAIs and SPJ
instruments yielded particularly high effect sizes for the prediction of (general, violent, and
sexual) recidivism, which were predominantly higher than the predictive accuracy of ARAIs
or SPJ instruments alone. This finding supports the idea of a convergent risk assessment
approach where the strengths of both ARAIs and SPJ instruments are combined (Singer et al.,

2016).
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Before concluding with practical suggestions for those assessing criminal risk and/or
responsibility, further unaddressed issues, limitations of the present thesis, and the need for
further research will first be outlined.

8.2 Limitations and Need for Further Research

The present thesis naturally shows methodological limitations. Above all, the present
thesis examined the minimum requirements and thus only one of many possible measures for
quality assurance of assessment reports. A final assessment of quality was not the aim of this
thesis and would exceed the limits of an operationalized set of criteria for methodological
minimum requirements. For these purposes, other measures of quality assurance — in addition
to standardization of criminal assessment practice - must be pursued. For example, a similar
quality-assurance procedure to the peer review process applied to expert witness reports in
family law (KannegielRer, 2018) would also be conceivable and desirable for criminal
responsibility reports (Banse, 2017). Regarding this critical discussion, a further examination
of the methodological minimum requirements also seems useful. In addition to new empirical
findings, changes in the legal framework could also be considered and mapped. Similarly, the
recommendations for risk assessment reports have recently been updated (Boetticher et al.,
2019; Kroeber et al., 2019).

It is also important to note that we defined the degree of structure of the assessment
reports by considering if and what underlying type and generation of risk assessment
instrument (ARAIs vs. SPJ instruments) was used, i.e., if an ARAI or SPJ tool was used,
assessments were considered as structured. Of course, this procedure could be interpreted as
only a rough approximation to a sophisticated categorization of risk assessment approaches.
Furthermore, there were standardised assessment procedures like the PCL-R, which can only
hardly be allocated to the before mentioned groups of risk assessment methods.

It should also be noted that the methodological minimum requirements do not

represent binding legal criteria, the non-implementation of which would constitute a legal
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defect in any case. In this respect, it is not necessarily a quality defect in the context of the
present study if experts do not follow the criteria. The recommendations did also not
constitute binding legal criteria, so not meeting them did not display a failure of law. It was
explicitly pointed out that experts could deviate from the criteria if there were objective
reasons for doing so. Nevertheless, formulation of the minimum requirements for example
already illustrates that they should be conducted regularly. Thus, no particularly high-
threshold quality standards are described. The criteria reflect the minimum level of
differentiation in the assessment reports, from which deviations should only be made in
factually substantiated exceptional cases. Conversely, compliance with the methodological
minimum requirements does not guarantee a “correct” assessment and expert (Konrad, 2010),
especially since the minimum requirements are also criticized alongside concerns with
operationalization (Eisenberg, 2005) and clinical and practical applicability for assessing the
severity of diverse mental disorder groups (Konrad, Huchzermeier & Rasch, 2019; Dobbrunz
& Briken, 2020; Ful et al., 2020). The revised recommendations for risk assessment reports
(Boetticher et al., 2019, Krober et al. 2019) also listed that there was no claim to binding
force, but that the expert would have to explain if he or she deviated from the principles for
professional reasons in individual cases. In this respect, it also cannot necessarily be said that
there is a lack of quality if experts do not use standardized instruments. Generally applicable
guidelines or recommendations for the use of special risk instruments cannot be formulated
and always depend on the context and the specific prognostic question. In principle, the
selection of the appropriate methodological approach for the risk assessment is the
responsibility of the expert. Nevertheless, it follows already from the formulation of the
methodological minimum requirements or recommendations that statistical methods should be
used regularly (Krober et al., 2019). Empirical research results also impressively underline the

added value of standardized assessment methodology.
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Moreover, some criteria of the methodological minimum requirements were difficult
to assess retrospectively based on the written assessment reports. However, the
methodological limitations of the non-validated survey instrument due to the lack of
psychometric quality and the restrictive three-level scaling of the questionnaire are offset by
numerous possibilities regarding a precise differentiation, that allow operationalization of the
quality of the risk assessment reports as applied in this study. The reliability criterion, on the
other hand, was met by calculating the interrater reliability, as done so for all retrospective
ratings. Reference has also been made to the limited comparability of the content of the two
institutions emphazising the special status of institutions such as universities. In interpreting
these findings, it is important to note that most assessment reports were conducted at a
university hospital. Therefore, the standards of implementing methodological minimum
requirements or risk assessment instruments and capacities of inclusion of psychological
testing described may be different to those of clinicians who are not members of scientific
forensic organizations like university hospitals or other research institutions. This was also
reflected not only in the use of risk assessment instruments, but also in the involvement of
additional psychological test examinations and social science explorations as part of a
generally more pronounced interdisciplinary approach at the university institution. While
experts at the university department processed risk assessment reports on individuals of both
forensic psychiatric hospitals and the penitentiary, the sub-sample of the penitentiary only
contained risk assessment reports on prisoners and persons in preventive detention regarding
article 66 of the German penal code. Consequently, not only did the judicial orders and the
imprisonment or accommaodation of the examinees differ, so did the prevalence of
(psychiatric) diagnoses according to ICD-10. Furthermore, assessment reports were
contributed by a merely small number of experts, so individual preferences and opinions of
experts e.g., on validity of assessment instruments or psychometric tests had an influence on

present results. Moreover, it is not possible to ascertain whether assessors implementing
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methodological minimum requirements or using validated, empirically supported risk
assessment instruments are maybe in general more experienced or trained in conducting
forensic evaluations compared to experts who do not use these methods. Confounding
variables of assessors themselves may further explain differences in accuracy of risk
assessments, so it may be a promising approach to control for different assessor
characteristics in futures studies. Nonetheless, the integrated institutions represent common
general forensic-clinical practice in Germany and the results were cross-institutional, from
which generalizable conclusions can be drawn. It could therefore be concluded that a
tendency towards standardized judgment based on risk assessment instruments in criminal
risk assessments and implementation of methodological minimum requirements are increasing
not only in university assessment practice but in general. However, the results indicate the
need for further discussion about standardisation in clinical practice in terms of inclusion and
heterogeneity of psychometric tests, risk assessment instruments, and methodological
approaches in the field of forensic psychiatry and psychology, including more research on
non-scientific institutions.

Furthermore, studies on the validity of risk assessment reports are likewise subject to
limited interpretation, since the legal consequences of a negatively directed prognosis often
lead to lengthy custodial measures, making it impossible to prove false-positive assessments
(Dittmann, 2012). Another data-related limitation was that the information about recidivism
was only based on one single data source (i.e., officially registered reconvictions in
accordance to the Federal Central Register), which is inevitably an underestimation of the
actual degree of repeated delinquency. Federal Central Register excerpts represent only one of
several possible recidivism data sources.

Methodologically, experimental designs including a random assignment to a specific
approach and the use of prospective-longitudinal field study designs would be the best way

for (cross-)validating risk assessment approaches and instruments (e.g., Nitsche et al., 2022;
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Rettenberger et al., 2017). However, particularly experimental research approaches can be
accompanied by serious ethical conflicts and legal issues. Given the fact that one main aim of
the present thesis was to identify clinically applied risk assessment methods in their everyday
practice, the retrospective design was indispensable. But even if the present findings basically
underline the importance and the relatively high predictive validity of structured risk
assessment approaches, the need for further research became also clear, particularly about
direct comparisons of the predictive accuracy of different methodological approaches in
applied risk assessment settings.
8.3 Conclusion and Implication for Practice

Summarising, the results showed an increasing implementation of minimum
requirements and standardization of clinical and judicial criminal risk assessment practice in
terms of use of psychometric tests and risk assessment instruments. The results seem to be
especially noteworthy, as it could be shown that compliance with the methodological
minimum requirements and the degree of standardization or structuring of criminal risk
assessment are associated with a higher accuracy of the risk assessments. Furthermore, the
results indicated the importance of forensic psychological testing for prognostic judgements.
On the one hand, the results indicate the presented (partial) positive effects, on the other hand,
more efforts are needed regarding further quality assurance of criminal risk and responsibility
assessments, as quality and formalisation in general practice still seem to be very
heterogenous. Therefore, the present thesis identified potential for improvement not just for
experts but also for orderers in terms of standardized practice in the assessment of both
criminal risk and responsibility, as the judicial order for a risk assessment report had an
influence on the quality of given prognostic answers in the reports and therefore on the
usability in the proceedings.

On the basis of the ongoing controversial debate on the relevance and benefits of

intuitively and subjectively made assessment judgments, the comparisons presented in the
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thesis indicate a higher predictive accuracy for structured compared to unstructured risk
assessment approaches for the prediction of general, violent, and sexual recidivism across
different subgroups and follow-up periods. Given the weight of evidence in support of
structured risk assessment, the findings underline the limited accuracy of UCJs and provide
further support for the use of structured and standardized risk assessment procedures in the
field of forensic sciences and psychological assessment of crime, delinquency, and
recidivism. However, a comprehensive and convergent risk assessment approach including
clinical-idiographic evaluation of the individual biography and background is not only
mandatory with regard to the German penal law but yielded also the highest effect sizes for
predictive accuracy (compared to ARAIs and SPJ instruments alone). As different previous
studies and reviews indicated that the predictive accuracy of unstructured assessments could
be possibly better as originally stated given the variety of methodological limitations of the
existing research data (e.g., Lin et al., 2020; Melton et al., 2018; Viljoen et al., 2021), the
present study remedied this research gap by overcoming at least some of the discussed
methodological limitations of prior research.

Taken together, from an applied risk assessment perspective, the findings of the
present study indicate, first, that both assessors and orderers should be encouraged more
consistently to consider and apply the methodological minimum requirements, as those are
associated with a higher accuracy of risk assessments and judicial orders do have an influence
on the quality of assessment reports. Second, assessors should use indeed both actuarial and
SPJ risk assessment approaches and combine and integrate the results of both into the final
judgment. Irrespective of the fact that German case law stipulates a high degree of
individualization of risk assessment (Boetticher et al., 2019), standardized risk assessment
instruments provide empirically sound statements that (should) be an essential decision
support in the required individual case assessment. Third, the competition of ARAIs and SPJ

representatives in the past seems to be resolved in the present tense: The crucial issue is not
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which approach is better but rather how to combine both in order to achieve the best
prediction. The combination of both approaches is also relevant from another point of view:
The use of ARAIs alone has inevitable limitations because the actuarial approach is not able
to provide an individual (idiographic) explanatory model of delinquency. This means that a
clinical-idiographic approach is necessary and even mandatory in the German penal law
which is also confirmed by currently published recommendations for criminal risk assessment
(Krdber et al., 2019). It is important to emphasize that a comprehensive and individually
based risk assessment approach is therefore indispensable and the pure use of group-based
statistics or nomothetic rules is insufficient (Z£gisdottir et al., 2006). However, individual
clinical and case-specific risk assessments of examinees should though not be conducted
intuitively but should always follow strictly scientific, transparent, and evidence-based
standards. Therefore, current comprehensive risk assessment models have tried to integrate
the individual and relatively flexible approach of case formulation with the standardized
assessment approach of ARAIs and SPJ instruments (e.g., the Case Formulation Incorporating
Risk Assessment [CAFIRA] model; Craig & Rettenberger, 2018; Craig et al., 2020).
Consequently, presented scientific findings in risk assessment research should also be

integrated in criminal responsibility assessment practice.
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